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In the Superior Court for the State of California 
in and for the City and County 
of San Francisco 


No. 28040-R 
No. 356358 


JOSEPHINE SOUZA, Individually, and as guar- 
dian ad litem for JOHN MARTIN SOUZA, 
LUCILLE JOSEPHINE SOUZA, JAMES 
LAWRENCE SOUZA, and BENJAMIN 
SOUZA, minors, and MARY ADELE SOUZA, 

Plaintiffs, 
VS. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, E. 8S. GLANVILLE, H. J. JOHNSON, 


and FIRST DOE, 
Defendants. 


COMPLAINT FOR DAMAGES 
Come now plaintiffs above named, and for cause 
of action allege: 


ls 


That Josephine Souza was duly and regularly 
appointed guardian ad litem of John Martin Souza, 
Lucille Josephine Souza, James Lawrence Souza 
and Benjamin Souza, minors, for the purpose of 
prosecuting this action and ever since has been 
and now is the guardian ad litem of said minors. 


II. 


That at all times herein mentioned defendant 
was and now is a corporation organized and exist- 
ing under and by virtue of the laws of the State 
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of Kentucky and doing business in the State of 
California, and other states; and that said defend- 
ant was at all times herein mentioned and now is 
engaged in the [1*] business of a common carrier 
by railroad in interstate commerce in said State 
of California, and other states, with its principal 
place of business in the City and County of San 
Francisco, State of California. 


III. 

That at all times herein mentioned, plaintiffs 
were, and now are, citizens and residents of the 
State of California. 

IV. 

That at all times herein mentioned, defendants 
EK. 8S. Glanville and H. J. Johnson were citizens 
and residents of the State of California. 


Ne 

That plaintiff does not know the true name of 
the defendant sued herein under the fictitious name 
of First Doe and that when the same is ascer- 
tained, plaintiff will pray leave of court to amend 
this complaint accordingly, together with the ap- 
propriate charging allegations. 

Na: 

That at all times herein mentioned, defendants 
E. S. Glanville, H. J. Johnson and First Doe, were 
agents, servants and employees of the defendant 
Southern Pacific Company, and at all times herein 
mentioned were acting in the course and scope of 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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their employment and hiring by the Southern Pa- 
cific Company. 
VII. 


That at all times herein mentioned, Beckwith 
Road is a public street and highway in the County 
of Stanislaus, State of California, running in a 
generai easterly and westerly direction; that the 
said Beckwith Road intersects the tracks of the 
defendant railroad company at approximately right 
angles, which said tracks run in a general north- 
erly and southerly direction, and parallel to U. S. 
Highway No. 99. [2] 


VIII. 


That plaintiff Josephine Souza is the surviving 
wife of Antonio Azevedo Souza, deceased, and 
plaintiffs John Martin Souza, Lucille Josephine 
Souza, James Lawrence Souza and Benjamin Souza, 
minors, and Mary Adele Souza are the surviving 
children of plaintiff Josephine Souza, and Antonio 
Azevedo Souza, deceased, and that said plaintiffs 
are the sole heirs at law of said decedent. 


TX. 


That on or about the 11th day of October, 1945, 
at or about the hour of 9:00 a.m. thereof, the dece- 
dent, Antonio Azevedo Souza, was a guest passen- 
ger in a certain 1941 Ford Coupe automobile, bear- 
ing license No. 93H838, owned and operated by 
John Martin Souza in a general easterly direction 
on Beckwith Road, at the intersection thereof with 
the defendant Southern Pacific Company’s rail- 
road tracks. 
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That at said time and place, defendants E. 8. 
Glanville, H. J. Johnson, and First Doe, while 
acting within the course and scope of their employ- 
ment and hiring by the defendant, Southern Pa- 
cific Company, were running and operating a cer- 
tain Southern Pacific Engine No. 2478, Train No. 
2-59, the property of the defendant Southern Pa- 
cific Company, in a general northerly direction on 
defendant’s railroad tracks, at the intersection 
thereof with Beckwith Road, as aforesaid. 


Mk 


Lhat at said time and place, said defendants, and 
each of them, so carelessly and negligently oper- 
ated and propelled defendant’s locomotive as afore- 
said, as to cause said engine to collide with the 
automobile in which the decedent, Antonio Azevedo 
Souza, was riding as a guest passenger as aforesaid, 
thereby inflicting injuries upon him which imme- 
diately resulted [3] in his death. 


XII. 


That at the time of the happening of the afore- 
said accident, Antonio Azevedo Souza was a well 
and able-bodied man of the age of fifty-seven (57) 
years, capable of earning and earning the sum of 
Two Hundred Dollars ($200.00) per month; that 
all of said sum said decedent contributed to the 
plaintiffs as and for their maintenance and sup- 


port. 
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MT. 
‘That by reason of the death of said Antonio Aze- 
vedo Souza, plaintiffs have been further deprived 
of his care, comfort and society. 


XIV. 

That as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them as aforesaid, and the death of said Antonio 
Azevedo Souza proximately caused thereby, plain- 
tiffs were compelled to and did incur an indebted- 
ness in the sum of One Thousand One Hundred 
Fifty-seven and 38/100 Dollars ($1,157.38), as and 
for funeral expenses, all to plaintiffs’ damage in 
said amount. 

XV. 

‘hat as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them as aforesaid, and the death of said Antonio 
Azevedo Souza proximately caused thereby, plain- 
tiffs have been generally damaged in the sum of One 
Hundred Fifty Thousand Dollars ($150,000.00). 


Wherefore, plaintiffs pray Judgment against de- 
fendants and each of them in the sum of One 
Hundred Fifty-one Thousand One Hundred Fifty- 
seven and 38/100 Dollars ($151,157.38), together 
with their costs of suit incurred herein. 


CLIFTON HILDEBRAND, 
JAMES A. MYERS, 
Attorneys for Plaintiffs. 
(Duly Verified.) 
[Endorsed]: Filed Aug. 12, 1946. [4] 
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[Title of Superior Court and Cause. ] 


COMPLAINT FOR DAMAGES 


Comes now plaintiff above named, by and through 
his guardian ad htem, Josephine Souza, and for 
cause of action alleges: 


I. 

That Josephine Souza was duly and regularly 
appointed guardian ad litem of John Martin Souza, 
a minor, for the purpose of prosecuting this ac- 
tion and ever since has been and now is the guardian 
ad litem of said minor. 


TI. 

That at all times herein mentioned defendant 
Was and now is a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Kentucky and doing business in the State of Cali- 
fornia, and other states; and that said defendant 
was at all times herein mentioned and now is en- 
gaged in the business of a common carrier by rail- 
road in interstate commerce [6] in said State of 
California, and other states, with its principal place 
of business in the City and County of San Fran- 
cisco, State of California. 


ITI. 

That at all times herein mentioned, plaintiff was, 
and now is, a citizen and resident of the State of 
California. 

IV. 

That at all times herein mentioned, defendants 
fh. S. Glanville and H. J. Johnson were citizens 
and residents of the State of California. 
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V. 

‘hat plaintiff does not know the true name of 
the defendant sued herein under the fictitious name 
of Hirst Doe and that- when the same is ascertained, 
plaintiff will pray leave of court to amend this 
complaint accordingly, together with the appro- 
priate charging allegations. 


VI. 

That at all times herein mentioned, defendants 
i. 8. Glanville, H. J. Johnson and First Doe, were 
agents, servants and employees of the defendant 
Southern Pacific Company, and at all times herein 
mentioned were acting in the course and scope of 
their employment and hiring by the Southern Pa- 
cific Company. 

VII. 

That at all times herein mentioned, Beckwith 
Road is a public street and highway in the County 
of Stanislaus, State of California, running in a 
general easterly and westerly direction; that the 
said Beckwith Road intersects the tracks of the 
defendant railroad company at approximately right 
angles, which said tracks run in a general northerly 
and southerly direction, and parallel to U. SBS. 
Highway No. 99. [7] 

VIII. 

That on or about the 11th day of October, 1945, 
at or about the hour of 9:00 o’clock a.m. thereof, 
plaintiff owned and operated a certain 1941 Ford 
Coupe automobile, bearing license No. 93H838 in 
a general easterly direction on Beckwith Road, at 
the intersection thereof with the defendant South- j 
ern Pacific Company’s railroad tracks. 
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TX. 

That at said time and place the defendants E. . 
Glanville, H. J. Johnson, and First Doe, while act- 
ing within the course and scope of their employ- 
ment and hiring by the defendant, Southern Pa- 
cine Company, were running and operating a cer- 
tain Southern Pacific Engine No. 2478, Train No. 
2-59, the property of the defendant Southern Pa- 
cific Company, in a general northerly direction on 
defendant’s railroad tracks, at the intersection 
thereof with Beckwith Road, as aforesaid. 

x, 

That at said time and place, said defendants, 
and each of them, so carelessly and negligently 
operated and propelled defendant’s locomotive as 
aforesaid, as to cause said engine to collide with 
the automobile owned and operated by plaintiff, 
John Martin Souza, as aforesaid, and that as a 
direct and proximate result of such carelessness 
and negligence, plaintiff sustained the injuries here- 
inafter enumerated. 

le 

That as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them as aforesaid, plaintiff was rendered sick, 
sore, lame, disabled and disordered, both internally 
and externally, and received the following per- 
sonal injuries, to-wit: Concussion of the brain, 
numerous contusions and abrasions about the body, 
hand lacerations, extreme [8] pain and suffering 
and a severe shock to his nervous system, which 
injuries are, and will be, permanent. 
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That as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them as aforesaid, plaintiff was forced to and 
did ieur expenses for medical treatment, the exact 
amount and extent of which plaintiff does not now 
know; that plaintiff is informed and believes and 
therefore alleges that he will require further med- 
ical attention as a reswt of said injuries and will 
therefore incur a further indebtedness in an amount 
as yet unascertainable, and that when said amounts 
are ascertained, plaintiff will pray leave of court 
to insert said sums as the reasonable value of said 
medical treatment. 


xe 


That at the time of the happening of the acci- 
dent as aforesaid, plaintiff was a strong and able- 
bodied man capable of earning and earning the 
sum of approximately Two Hundred Dollars 
($200.00) per month; that as a direct and proxi- 
mate result of the carelessness and negligence of 
defendants and each of them and the injuries prox- 
imately caused plaintiff thereby, plaintiff was ren- 
dered incapable of performing his usual work or 
services or any work or services whatsoever, and 
will be unable to perform his usual work or serv- 
ices or any work or services whatsoever for an in- 
definite period of time in the future, all to plain- 
titf’s damage in an amount as yet unascertainable 
and that when said sum is ascertained, plaintiff will 
pray leave of court to insert said sum as the rea- 
sonable value of said loss of services. 
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That as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them, plaintiff has been [9] generally dam- 
aged in the sum of Fifteen Thousand Dollars 
($15,000.00). 

Wherefore, ete. 

As and for a second, further, separate and dis- 
tinct cause of action against defendants and each 
of them plaintiff alleges as follows: 


it 


Plaintiff refers to Paragraphs I, I, WI, IV, V, 
VI, VII, VIII and IX of the first cause of action 
aud by reference thereto incorporates the same 
herein with the same force and effect as though 
set out at length and in full herein. 


ae 


That at said time and place, said defendants, and 
each of them, so carelessly and negligently operated 
and propelled defendant’s locomotive as aforesaid, 
as to cause said engine to collide with the automo- 
bile owned and operated by plaintiff, John Martin 
souza, as aforesaid. 


IONE 


That by reason of the carelessness and negli- 
vence of defendants and each of them as aforesaid 
and as a direct and proximate result thereof, said 
plaintiff’s automobile was damaged; that imme- 
diately before the happening of the accident said 
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plaintiff’s said automobile was of the reasonable 
value of Eight Hundred Fifty Dollars ($850.00) ; 
that immediately after the happening of the acci- 
dent said plaintiff’s. said automobile was of the 
reasonable value of Two Hundred Dollars ($200.00), 
all to plaintiff’s damage in the sum of Six Hun- 
dred Fifty Dollars ($650.00). 

Wherefore, plaintiff prays judgment against de- 
fendants and each of them in the sum of Fifteen 
Thousand Six Hundred [10] Fifty Dollars 
($15,650.00), together with such special damages 
as may be hereafter ascertained, and for his costs 
of suit incurred herein. 

JAMES A. MYERS, 
CLIFTON HILDEBRAND, 
Attorneys for Plaintiff. 
(Duly Verified.) 


[Endorsed]: Filed Aug. 12, 1946. [11] 


[Title of Superior Court and Cause. ] 


COMPLAINT FOR DAMAGES 


Come now plaintiffs above named, by and through 
their guardian ad litem, H. G. Eastman, and for 


eause of action allege: 
it 


That H. G. Eastman was duly and regularly 
appointed guardian ad litem of Geraldine Souza, 
Lawrence Souza and Richard Souza, minors, for 
the purpose of prosecuting this action and ever 
since has been and now is the guardian ad litem of 
said minors. 
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That at all times herein mentioned defendant was 
and now is a corporation organized and existing 
under and by virtue of the laws of the State of 
Kentucky and doing business in the State of Cali- 
formia, and other states; and that said defendant 
was at all times herein mentioned and now is en- 
gaged in the [13] business of a common carrier by 
railroad in interstate commerce in said State of 
California, and other states, with its principal place 
of business in the City and County of San Fran- 
cisco, State of California. 


iDUES 
That at all times herein mentioned, plaintiffs 
were, aud now are, citizens and residents of the 
State of California. 
IV. 
That at all times herein mentioned, defendants 
E. S. Glanville and H. J. Johnson were citizens 
and residents of the State of California. 


V. 

That plaintiff does not know the true name of 
the defendant sued herein under the fictitious name 
of First Doe and that when the same is ascertained, 
plaintiff will pray leave of court to amend this 
complaint accordingly, together with the appro- 
priate charging allegations. 

VI. 

That at all times herein mentioned, defendants 
E. S. Glanville, H. J. Johnson and First Doe, were 
agents, servants and employees of the defendant 
Southern Pacific Company, and at all times herein 
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mentioned were acting in the course and scope of 
their employment and hiring by the Southern Pa- 
cific Company. 

Wer: 


That at all times herein mentioned, Beckwith 
Road is a public street and highways in the County 
of Stanislaus, State of California, running in a 
general easterly and westerly direction; that the 
said Beckwith Road intersects the tracks of the 
defendant railroad company at approximately right 
angles, which said tracks run in a general northerly 
and southerly direction, and parallel to U. 8S. High- 
way No. 99. [14] 

VIII. 


That plaintiff Geraldine Souza is the surviving 
wife of Edward Anthony Souza, deceased, and 
plaintiffs Lawrence Souza and Richard Souza are 
the surviving minor children of plaintiff Geraldine 
Souza, and Edward Anthony Souza, deceased, and 
that said plaintiffs are the sole heirs at law of said 


decedent. 
LD. 


That on or about the 11th day of October, 1945, 
at or about the hour of 9:00 o’clock a.m. thereof, 
the decedent, Edward Anthony Souza, was a guest 
passenger in a certain 1941 Ford Coupe automo- 
bile, bearing license No. 93H838, owned and oper- 
ated by John Martin Souza in a general easterly 
direction on Beckwith Road, at the intersection 
thereof with the defendant Southern Pacific Com- 
pany’s railroad tracks. 
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‘That at said time and place, the defendants E. 
S. Glanville, H. J. Johnson, and First Doe, while 
acting within the course and scope of their em- 
ployment and hiring by the defendant, Southern 
Pacific Company, were running and operating a 
certain Southern Pacific Engine No. 2478, Train 
No. 2-59, the property of the defendant Southern 
Pacific Company, in a general northerly direction 


on defendant’s railroad tracks, at the intersection 
thereof with Beckwith Road, as aforesaid. 


XI. 


That at said time and place, said defendants, and 
each of them, so carelessly and negligently operated 
and propelled defendant’s locomotive as aforesaid, 
as to cause said engine to collide with the automo- 
bile in which the decedent, Edward Anthony Souza, 
Was riding as a guest passenger as aforesaid, 
thereby inflicting injuries upon him which imme- 
diately resulted in his death. 


XII. 


That at the time of the happening of the afore- 
said [15] accident, Edward Anthony Souza was a 
well and able-bodied man of the age of twenty-four 
(24) years, capable of earning and earning the 
sum of Two Hundred Dollars ($200.00) per month ; 
that all of said sum said decedent contributed to 
the plaintiffs as and for their maintenance and 
support. 
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That by reason of the death of said Edward 
Anthony Souza, plaintiffs have been further de- 
prived of his care, comfort and society. 


DONE 


That as a direct and proximate result of the care- 
lessness and neghgence of defendants and each of 
them as aforesaid, and the death of said Edward 
Anthony Souza proximately caused thereby, plain- 
tiffs were compelled to and did incur the following 
indebtedness: — the sum of Fifty-eight Dollars 
($58.00), as and for hospital expenses for Edward 
Anthony Souza, the sum of LEHighteen Dollars 
($18.00), as and for laboratory expenses for EKd- 
ward Anthony Souza, the sum of Six Dollars 
($6.00), as and for ambulance service for Edward 
Anthony Souza, and the sum of One Thousand 
Forty-seven and 38/100 Dollars ($1,048.38), as and 
for funeral expenses, for Edward Anthony Souza, 
all to plaintiff’s damage in the sum of One Thou- 
sand One Hundred Twenty-nine and 38/100 Dollars 
$1,129.38). 


XV. 


That as a direct and proximate result of the 
carelessness and negligence of defendants and each 
of them as aforesaid, and the death of said Edward 
Anthony Souza proximately caused thereby, plain- 
tiffs have been generally damaged to the sum of One 
Hundred Fifty Thousand Dollars ($150,000.00). 

Wherefore, plaintiffs pray judgment against de- 
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fendants and each of them in the sum of One Hun- 
dred Fifty-one Thousand One Hundred Twenty- 
nine and 38/100 Dollars ($151,129.38), together [16] 
with their costs of suit incurred herein. 


/s/ JAMES A. MYERS, 


HILDEBRAND, BILLS & 
McLEOD, 
Attorneys for Plaintiffs. 


(Duly Verified.) 
[Endorsed]: Filed Aug. 12, 1946. [17] 


(Vitle of Superior Court and Cause. ] 


ANSWER 


Comes now, Southern Pacific Company, a cor- 
poration, and E. 8. Glanville, and each severally 
answering shows as follows: 


[. 
Admits the allegations of Paragraph I and 
further admits as follows: 


At all times herein mentioned, defendant South- 
ern Pacific Company was and now is a corpora- 
tion organized and existing under and by virtue of 
the laws of the State of Kentucky, and doing busi- 
ness aS a common carrier by railroad in interstate 
commerce in the State of California and other 
States, with its California principal place of busi- 
ness in the City and County of San Francisco, State 
of California. At all times herein mentioned, [18] 
defendants E. 8. Glanville and H. J. Johnson were 
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employees of defendant Southern Pacific Company, 
were acting in the course and scope of their em- 
ployment and hiring and were citizens and resi- 
dents of the State of California. 


At all times herein mentioned, Beckwith Road 
is a county road in the County of Stanislaus, State 
of California, running in a general easterly and 
westerly direction, and intersects the tracks of 
defendant Southern Pacific Company at an angle, 
which said tracks run in a general northerly and 
southerly direction, and parallel to U. 8S. High- 
way ‘No. 99. 


On October 11, 1945, at or about the hour of 
9:02 am., Antonio Azevedo Souza was riding in a 
1941 Ford Coupe automobile easterly along said 
Beckwith Road with his sons, John Martin Souza 
and Edward A. Souza. At said time and place, de- 
fendants E. S. Glanville and H. J. Johnson were 
operating Southern Pacific Company engine No. 
2478, Train No. 2-59, in a general northerly direc- 
tion along said railroad tracks, and approaching 
the intersection of Beckwith Road with said tracks. — 
As said engine reached said intersection, John Mar- 
tin Souza drove said automobile on to said railroad 
tracks and collided with said engine. In this col- 
lision, Antonio Azevedo Souza was killed. 


II. 

Defendants above named each is without sufficient 
information and belief on the subject sufficient 
to enable it or him to answer the allegations con- 
tained in Paragraphs IlI, V, Vill, XII, XLT 
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and XIV, and on such ground each denies each and 
every allegation contained therein. Defendant 
Southern Pacific Company denies that it, or any 
of its officers, agents, servants or employees was 
negligent in the premises or in respect of any of 
the matters alleged in the complaint. Defendant E. 
©. Glanville [19] denies that he was negligent in 
the premises or in respect of any of the matters 
alleged in the complaint. Each defendant above 
named severally denies that any alleged negligence 
thereof was a cause, proximate or otherwise, of 
the accident, injuries, death or damages, if any, 
alleged by the complaint. 


And for a second, separate and independent an- 
swer and defense, defendants Southern Pacific 
Company and E. 8. Glanville each severally shows 
as follows: 


iL 


Defendants above named each severally repeats, 
realleges and incorporates herein the provisions of 
Paragraph I of the first answer and defense above 
set forth. Antonio Azevedo Souza was negligent 
in those matters alleged in the complaint, negli- 
gently conducted himself in and rode in said auto- 
mobile, and negligently conducted himself in and 
about the maintenance, driving, operation and con- 
trol of said automobile, with the result that said 
automobile collided with said engine. The con- 
duct, as aforesaid, of said Antonio Azevedo Souza 
proximately caused and contributed to said col- 
lision, the death of Antonio Azevedo Souza, and 
to the damages, if any, alleged by plaintiffs. 
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And for a third, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 


ie 


Defendants above named each severally repeats, 
realleges and incorporates herein the provisions of 
Paragraph I of the first answer and defense above 
set forth. At said time and on said occasion, John 
Martin Souza negligently, carelessly and unlaw- 
fully maintained, operated, drove and controlled 
said automobile into and upon said crossing and 
thereby caused said automobile [20] to come into 
collision with said engine. The conduct, as afore- 
said, of said John Martin Souza, proximately caused 
and contributed to the accident, the death of An- 
tonio Azevedo Souza, and the damages, if any, 
alleged by plaintiff. 


And for a fourth, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 


iL, 


Defendants above named each severally repeats, 
realleges and incorporates herein the provisions of 
Paragraph I of the first answer and defense above 
set forth. At said time and on said occasion, John 
Martin Souza negligently, carelessly and unlawfully 
maintained, operated, drove and controlled said 
automobile into and upon said crossing and thereby | 
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caused said automobile to come into collision with 
said engine. The conduct, as aforesaid, of said John 
Martin Souza, was the sole cause, and the sole 
proximate cause, of the accident, the death of 
Antenio Azevedo Souza, and the damages, if any, 
alleged by plaintiffs. 


And for a fifth, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and KE. 8. Glanville each severally shows as 
follows: 


Ji. 


Defendants above named each severally repeats, 
realleges, and incorporates herein all the matters 
alleged in Paragraph I of the first answer and de- 
fense above set forth. Each said defendant is in- 
formed and believes, and on such ground each 
alleges that at said time and place, and on said oc- 
casion, said Antonio Azevedo Souza and said John 
Martin Souza, in the operation and driving of said 
automobile, were engaged in a joint undertaking 
and venture, and that said Antonio Azevedo Souza 
in the [21] premises had the right to control the 
manner of maintenance, driving, operation and con- 
trol of said automobile, and at said time and on 
said occasion and in all the circumstances afore- 
said, said automobile was being maintained, driven, 
operated and controlled for the joint benefit of said 
Antonio Azevedo Souza and John Martin Souza. 


And for a sixth, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
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pany and E. S. Glanville each severally shows as 
follows: 


ie 


Defendants above named each severally repeats, 
realleges, and incorporates herein all the matters 
alleged in Paragraph I of the first answer and de- 
fense above set forth. Each said defendant is in- 
formed and believes, and on such ground each al- 
leges that said John Martin Souza was the agent 
of said Antonio Azevedo Souza, and John Martin 
Souza was acting in the scope and course of said 
agency while maintaining, driving, operating and 
controlling said automobile. At said time and on 
said occasion mentioned in the complaint and 
herein, John Martin Souza, acting as agent as 
aforesaid, for Antonio Azevedo Souza, so negli- 
gently, carelessly and unlawfully maintained, oper- 
ated, drove and controlled said automobile into 
and upon said crossing that said automobile was 
proximately caused to come into collision with said 
engine. The conduct, as aforesaid, of said John | 
Martin Souza, proximately caused and contributed 
to the accident, the death of Antonio Azevedo Souza, 
and the damages, if any, alleged by plaintiff. 


Wherefore, said defendants, and each of them 
prays that plaintiffs take nothing by their com- 
plaint on file herein; that defendants, and each of 
them go hence without day; that defendants and 
each of them have judgment for costs of suit in- 
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curred herein; and for such other, different and 
further relief, as, the premises considered, is proper. 


Dated: December 7, 1946. 
/s/ A. B. DUNNE, 


/s/ DUNNE & DUNNE, 
Attorneys for Defendants Southern Pacific Com- 
pany and f. 8. Glanville. 


(Duly Verified.) 
(Affidavit of Service by Mail.) 
[Endorsed]: Filed Dec. 9, 1946. [23] 


[Title of Superior Court and Cause.] 


ANSWER 


Comes now, Southern Pacific Company, a cor- 
poration, and EH. 8. Glanville, and each severally 
answering shows as follows: 


Admits the allegations of Paragraph I of the 
first alleged cause of action, and those portions of 
Paragraph I of the second alleged cause of action 
Which incorporate by reference the provisions of 
Paragraph I of the first alleged cause of action, 
and further admits as follows: 


At all times herein mentioned, defendant South- 
ern [25] Pacific Company was and now is a cor- 
poration organized and existing under and by virtue 
of the laws of the State of Kentucky, and doing 
business as a common carrier by railroad in inter- 
State commerce in the State of California and other 
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States, with its California principal place of busi- 
ness in the City and County of San Francisco, State 
of California. At all times herein mentioned, de- 
fendants E. 8. Glanville and H. J. Johnson were 
employees of defendant Southern Pacific Company, 
were acting in the course and scope of their em- 
ployment and hiring and were citizens and resi- 
dents of the State of California. 


At all times herein mentioned, Beckwith Road 
is a county road in the County of Stanislaus, State 
of California, running in a general easterly and 
westerly direction, and intersects the tracks of de- 
fendant Southern Pacific Company at an angle, 
which said tracks run in a general northerly and 
southerly direction, and parallel to U. 8S. Highway 
Nios 99. 


On October 11, 1945, at or about the hour of 9:02 
a.m., John Martin Souza was driving a 1941 Ford 
Coupe automobile easterly along said Beckwith 
Road with his father, Antonio Azevedo Souza, and 
his brother, Edward A. Souza. At said time and 
place, defendant E. 8. Glanville and H. J. John- 
son were operating Southern Pacific Company en- 
gine No. 2478, Train No. 2-59, in a general north- 
erly direction along said railroad tracks, and ap- 
proaching the intersection of Beckwith Road with 
said tracks. As said engine reached said crossing, 
John Martin Souza drove said automobile on to 
said railroad tracks and collided with said engine. 
In this collision, John Martin Souza was injured, 
the nature and extent of which injuries being un- 
known to either defendant. 
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Defendants above named each is without infor- 
mation [26] or belief on the subject sufficient to 
enable it or him to answer the allegations of Para- 
ervaphs III and V of the first alleged cause of ac- 
tion, or those portions of Paragraph I of the sec- 
ond alleged cause of action which incorporate by 
reference the provisions of Paragraph III and V 
of the first alleged cause of action, or the allega- 
tions in respect of the injuries, medical and hospi- 
tal expenses, or the allegations in respect of the 
damage to said automobile, and on such ground 
denies each and every such allegation. Defendant 
southern Pacific Company denies that it, or any 
of its officers, agents, servants or employees was 
negligent in the premises or in respect of any of 
the matters alleged in the complaint. Defendant E. 
S. Glanville denies that he was negligent in the 
premises or in respect of any of the matters alleged 
in the complaint. Each defendant above named 
severally denies that any alleged negligence thereof 
Was a cause, proximate or otherwise, of the acci- 
dent, injuries, death or damages, if any, alleged by 
the complaint. 


And for a second, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and EK. 8S. Glanville each severally shows as 
follows: 


if 


Defendants above named each repeats, realleges 
and incorporates herein all the matters set forth in 
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Paragraph I of the first answer and defense. John 
Martin Souza was negligent in those matters al- 
leged in the complaint, and negligently drove said 
automobile, with the result that said automobile 
collided with the engine and John Martin Souza 
was injured. The conduct, as aforesaid, of John 
Martin Souza proximately caused and contributed 
to said accident, injuries and damages, if any, al- 
leged by plaintiff. [27] 


And for a third, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 


iL, 


Defendants above named each repeats, realleges 
and incorporates herein all the matters set forth 
in Paragraph I of the first answer and defense. 
John Martin Souza was negligent in those matters 
alleged in the complaint, and negligently drove said 
automobile, with the result that said automobile 
collided with the engine and John Martin Souza 
was injured. The conduct, as aforesaid, of John 
Martin Souza, was the sole cause, and the sole 


proximate cause, of said accident, injuries and dam- 


ages, 1f any, alleged by plaintiff. 


Wherefore, said defendants, and each of them 


prays that plaintiffs take nothing by their com- 


plaint on file herein; that defendants, and each of 
them go hence without day; that defendants and 
each of them have judgment for costs of suit in- 
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curred herein; and for such other, different and 
further relief, as the premises considered, is proper. 


Dated: December 7, 1946. 
/s/ A. B. DUNNE, 


/s/ DUNNE & DUNNE, 
Attorneys for Defendants Southern Pacific Com- 
pany, and E. 8. Glanville. 


(Duly Verified.) 
(Acknowledgment of Service by Mail.) 
[Endorsed]: Filed Dec. 9, 1946. [28] 


[Title of Superior Court and Cause. ] 


ANSWER 


Comes now, Southern Pacific Company, a cor- 
poration, and E. 8. Glanville, and each severally 
answering shows as follows: 


I. 


Admits the allegations of Paragraph I and 
further admits as follows: 

At all times herein mentioned, defendant South- 
em Pacific Company was and now is a corporation 
organized and existing under and by virtue of the 
laws of the State of Kentucky, and doing business 
as a common carrier by railroad in interstate com- 
merce in the State of California and other States, 
with its [30] California principal place of business 
in the City and County of San Francisco, State of 
California. At all times herein mentioned, defend- 
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ants E. §. Glanville and H. J. Johnson were em- 
ployees of defendant Southern Pacific Company, 
were acting in the course and scope of their em- 
ployment and hiring and were citizens and resi- 
dents of the State of California. 

At all times herein mentioned, Beckwith Road 
is a county road in the County of Stanislaus, State 
of California, running in a general easterly and 
westerly direction, and intersects the tracks of de- 
fendant Southern Pacific Company at an angle, 
which said tracks run in a general northerly and 
southerly direction, and parallel to U. S. Highway 
Nowo9, 

On October 11, 1945, at or about the hour of 9:02 
a.m., Edward A. Souza was riding in a 1941 Ford 
Coupe automobile easterly along said Beckwith 
Road with his brother, John Martin Souza, and his 
father, Antonio Azevedo Souza. At said time and 
place, defendants E. 8. Glanville and H. J. John- 
son were operating Southern Pacific Company en- | 
eine No. 2478, Train No. 2-59, in a general north- 
erly direction along said railroad tracks, and ap- | 
proaching the intersection of Beckwith Road with 
said tracks. As said engine reached said intersec- | 
tion, John Martin Souza drove said automobile on 
to said railroad tracks and collided with said en- | 
gine. In this collision, Edward A. Souza was killed. — 


TT. 

Defendants above named each is without sufficient 
information and belief on the subject sufficient to 
enable it or him to answer the allegations contained 
in Paragraphs III, V, VIII, XII, XIII and XIV, | 
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and on such ground each denies each and every al- 
legation contained therein. Defendant Southern Pa- 
cific Company denies that it, or any of its officers, 
agents, servants [31] or employees was negligent 
in the premises or in respect of any of the matters 
alleged in the complaint. Defendant E. 8. Glan- 
ville denies that he was negligent in the premises 
or in respect of any of the matters alleged in the 
complaint. Each defendant above named severally 
denies that any alleged negligence thereof was a 
eause, proximate or otherwise, of the accident, in- 
juries, death or damages, if any, alleged by the 
complaint. 

And for a second, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 

I. 


Defendants above named each severally repeats, 
realleges and incorporates herein the provisions of 
Paragraph I of the first answer and defense above 
set forth. Edward A. Souza was negligent in those 
matters alleged in the complaint, negligently con- 
ducted himself in and rode in said automobile, and 
negligently conducted himself in and about the 
Maintenance, driving, operation and control of said 
automohile, with the result that said automobile col- 
lided with said engine. The conduct, as aforesaid, 
of said Edward A. Souza proximately caused and 


contributed to said collision, the death of Edward 


A. Souza, and to the damages, if any, alleged by 
plaintiffs. 
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And for a third, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 

Jt, 

Defendants above named each severally repeats, 
vealleges and incorporates herein the provisions of 
Paragraph J of the first answer and defense above 
set forth. At said time and on said oceasion, John 
Martin Souza negligently, carelessly and unlaw- 
fully [32] maintained, operated, drove and con- 
trolled said automobile into and upon said crossing 
and thereby caused said automobile to come into 
collision with said engine. The conduct, as afore- 
said, of said John Martin Souza, proximately caused 


and contributed to the accident, the Death of Ed-_ 


ward A. Souza, and the damages, if any, alleged 
by plaintiff. 

And for a fourth, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and E. 8. Glanville each severally shows as 
follows: 

in 
Defendants above named each severally repeats, 


rvealleges and incorporates herein the provisions of 


Paragraph I of the first answer and defense above 
set forth. At said time and on said occasion, John 
Martin Souza negligently, carelessly and unlawfully 
maintained, operated, drove and controlled said 
automobile into and upon said crossing and thereby 
caused said automobile to come into collision with 
said engine. The conduct, as aforesaid, of said John 
Martin Souza, was the sole cause, and the sole 
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proximate cause, of the accident, the death of Ed- 
ward A. Souza, and the damages, if any, alleged by 
plaintiffs. 

And for a fifth, separate and independent answer 
and defense, defendants Southern Pacific Company 
and KE. 8S. Glanville each severally shows as follows: 


si 

Defendants above named each severally repeats, 
realleges, and incorporates herein all the matters 
alleged in Paragraph I of the first answer and de- 
fense above set forth. Each said defendant is in- 
formed and believes, and on such ground each al- 
leges that at said time and place, and on said oc- 
casion, said Edward A. Souza and said John Martin 
Souza, in the operation and driving of said [33] 
automobile, were engaged in a joint undertaking 
and venture, and that said Edward A. Souza in the 
premises had the right to control the manner of 
maintenance, driving, operation and control of said 
automobile, and at said time and on said occasion 
and in all the circumstances aforesaid, said auto- 
mobile was being maintained, driven, operated and 
controlled for the joint benefit of said Edward A. 
Souza and John Martin Souza. 

And for a sixth, separate and independent an- 
swer and defense, defendants Southern Pacific Com- 
pany and EK. 8S. Glanville each severally shows as 
follows: 

dlp 

Defendants above named each severally repeats, 
realleges, and incorporates herein all the matters 
alleged in Paragraph I of the first answer and 
defense above set forth. Each said defendant is 
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informed and believes, and on such ground each 
alleges that said John Martin Souza was the agent 
of said Edward A. Souza, and John Martin Souza 
was acting in the scope and course of said agency 
while maintaining, driving, operating and controll- 
ing said automobile. At said time and on said o¢- 
casion mentioned in the complaint and herein, John 
Martin Souza, acting as agent as aforesaid, for 
Edward A. Souza, so neghgently, carelessly and un- 
lawfully maintained, operated, drove and controlled 
said automobile into and upon said crossing that 
said automobile was proximately caused to come 
into collision with said engine. The conduct, as 
aforesaid, of said John Martin Souza, proximately 
caused and contributed to the accident, the death 
of Edward A. Souza, and the damages, if any, al- 
leged by plaintiff. : 

Wherefore, said defendants, and each of them 
prays that plaintiffs take nothing by their com- 
plaint on file herein; that defendants, and each of 
them go hence without day; that [34] defendants © 
and each of them have judgment for costs of suit™ 
incurred herein; and for such other, different and 
further relief, as, the premises considered, is proper. 

Dated: December 7, 1946. 

/s/ A. B. DUNNE, 
/s/ DUNNE AND DUNNE, . 

Attorneys for Defendants Southern Pacific Com- 

pany, and E. 8. Glanville. 

(Duly Verified.) 

(Acknowledgment of Service by Mail.) 

[Endorsed]: Filed Dec. 9, 1946. [35] 


| 
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In the Superior Court of the State of California in 
and for the City and County of San Francisco 
No. 356358 
JOSEPHINE SOUZA, individually, and as guardian ad litem for 

JOHN MARTIN SOUZA, LUCILLA JOSEPHINE SOUZA, 


JAMES LAWRENCE SOUZA, and BENJAMIN SOUZA, minors, 
and MARY ADELE SOUZA, Plaintiffs, 


Vs. 


SOUTHERN PACIFIC COMPANY, a corporation, E. 5. GLAN- 
VILLE, H. J. JOHNSON and FIRST DOE, 
Defendants. 
No. 356359 


JOHN MARTIN SOUZA, a minor, by and through his guardian ad 
litem, JOSEPHINE SOUZA, Plaintiffs, 


Vs. 


SOUTHERN PACIFIC COMPANY, a corporation, E. S$. GLAN- 
VILLE, H. J. JOHNSON and FIRST DOE, 
Defendants. 


No. 356360 


GERALDINE SOUZA, LAWRENCE SOUZA, and RICHARD 
SOUZA, minors, by and through their guardian ad litem, H. G. 
EASTMAN, Plaintiffs, 


vs. 


SOUTHERN PACIFIC COMPANY, a corporation, E. S. GLAN- 
VILLE and H. J. JOHNSON and FIRST DOE, 
Defendants. 


STIPULATION AND ORDER 
CONSOLIDATING CASES 


It Is Hereby Stipulated by and between plain- 
tiffs, in the above-entitled causes, and each of them, 
and Southern Pacific Company and EH. 8. Glan- 
ville, defendants in each of the above entitled cases, 
by and through their respective counsel, that the 
several cases above entitled may be consolidated 
into one action in this court, and the orders, pro- 
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cecdings and pleadings theretofore had in said ac- 
tions respectively, stand as orders and proceedings 
in the consolidated case, and the consolidated case 
proceed under the title and number as follows: 
“John Martin Souza, Lucille Josephine Souza, 
James Lawrence Souza, Benjamin Souza, minors, 
by and through their guardian ad lhtem Josephine 
Souza, Josephine Souza individually, and Mary 
Adele Souza; and Geraldine Souza, Lawrence 
Souza, and Richard Souza, minors, by and through 
their guardian ad litem, H. G. Eastman, Plaintiffs, 
vs. Southern Pacific Company, a corporation, E. 8. 
Glanville, and H. J. Johnson, and First Doe, De- 
fendants, No. 356358, Consolidated Cause.’’ 


Dated: April 1, 1947. 
/s/ JAMES A. MYERS, 


/s/ HILDEBRAND, BILLS & 
McLEOD, 
Attorneys for respective 
parties plaintiff. 


/s/ A. B. DUNNE, 
/s/ DUNNE & DUNNE, 


Attorneys for defendants, Southern Pacific Co. | 


and E. 8. Glanville. 
So ordered this 10th day of April, 1947. 
Dated: April 10, 1947. 


/s/ GEORGE W. SCHONFELD, 
Judge of the Superior Court. 


[Endorsed]: Filed April 10, 1947. [38] 


| 


| 
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PETITION OF SOUTHERN PACIFIC COM- 
PANY FOR REMOVAL OF THE ABOVE- 
ENTITLED SUIT FROM THE ABOVE- 
ENTITLED COURT TO THE UNITED 
STATES DISTRICT COURT. 


To the Honorable, the Superior Court of the State 
of California, in and for the City and County 
of San Francisco: 

Your petitioner, Southern Pacific Company, a 
corporation, petitions to remove the above-entitled 
cause from the above-entitled Court to the District 
Court of the United States [39] in and for the 
Northern District of California, Southern Division, 
respectfully shows: 


I. 


Your petitioner, Southern Pacific Company, at 
the time of the commencement of the above-entitled 
suit and action, and at all times mentioned in the 
complaint in said action, and herein, was, and it 
now is, a corporation duly created, organized and 
existing under and by virtue of the laws of the 
State of Kentucky but of no other state, and at all 
of said times was not, and is not now, a citizen or 
resident of the State of California or of any state 
other than the State of Kentucky. 


ie 


Your petitioner, Southern Pacific Company, is 
a defendant in the above-entitled action and as such 
files and presents this petition for removal. 
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TUT. 

The above-entitled action was commenced in the 
above-entitled Court by the filing of three com- 
plaints therein on August 12, 1946. Upon the com- 
mencement of each action, summons was issued 
therein. The first action was entitled ‘‘ Josephine 
Souza, individually and as guardian ad litem for 
John Martin Souza, Lucille Josephine Souza, James 
Lawrence Souza, and Benjamin Souza, Minors, and 
Mary Adele Souza, Plaintiffs, v. Southern Pacific 
Company, a corporation, EK. 8. Glanville, H. J. 
Johnson and First Doe, Defendants,’’ and was num- 
bered No. 356,358 by the Clerk of this Court. A 
copy of said summons and complaint was served 
on your petitioner, defendant Southern Pacific 
Company, and on defendant E. 8. Glanville. There- 
after, on December 9, 1946, and within time allowed 
defendants Southern Pacific Company and E. 8. 
Glanville appeared herein and filed their answer 
herein. [40 | 

IV. 

At the time of the commencement of this action 
No. 356,358, Josephine Souza, individually and as 
guardian ad litem for John Martin Souza, Lucille 
Josephine Souza, James Lawrence Souza, and Ben- 


jamin Souza, Minors, and Mary Adele Souza, plain- © 


tiffs therein were and now are the only parties 
plaintiff in said action. Petitioner 1s informed and 
believes and upon such ground alleges and said 
complaint alleges that at the date of filing of said 


complaint and at all times mentioned herein said — 


plaintiffs and each of them were and now are resi- | 
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dents and citizens of the State of California and not 
residents nor citizens of the State of Kentucky. 


ie 

In said complaint and in said action No. 356,358 
there were and are now named as defendants only 
the following: Petitioner Southern Pacific Com- 
pany, a corporation, E. S. Glanville, H. J. John- 
son and First Doe. Said complaint alleges that de- 
fendants named as E. S. Glanville and H. J. John- 
son were citizens and residents of the State of 
California. Said complaint alleges that defendant 
First Doe is sued by fictitious name. 


ale 

Said H. J. Johnson has not been served with 
Summons and complaint in said action No. 306,358. 
H. J. Johnson has not appeared in said action as 
a party. No person has been served with summons 
and complaint in said action as said fictitiously 
named defendant, and no persons have appeared in 
said action as a party, nor has any defendant ap- 
peared excepting your petitioner Southern Pacific 
Company and E. S. Glanville. 


VII. 

The second action was entitled ‘John Martin 
Sousa, [41] a Minor, by and through his guardian 
ad litem, Josephine Souza, Plaintiff, v. Southern 
Pacific Company, a corporation, E. S. Glanville, H. 
J. Johnson and First Doe, Defendants,” and was 
numbered No. 356,359 by the Clerk of this Court. 
A copy of said summons and complaint was served 
Upon your petitioner, defendant Southern Pacific 
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Company, and on defendant E. 8. Glanville. There- 
after, on December 9, 1946, and within time allowed, 
defendants Southern Pacific Company and E. S. 
Glanville appeared herein and filed their answer 
herein. 

VITI. 

At the time of the commencement of said action 
No. 356,359, John Martin Souza, a Minor by and 
through his guardian ad litem, Josephine Souza, 
plaintiffs therein were and now are the only par- 
ties plaintiff in said action. Petitioner is informed 
and believes and upon such ground alleges and said 
complaint alleges that at the date of the filing of 
said complaint and at all times mentioned, said 
plaintiffs and each of them were and now are resi- 
dents and citizens of the State of California and 
not residents nor citizens of the State of Kentucky. 


IX. 

In said complaint and in said action No. 356,359 
there were and are now named as defendants only 
the following: Petitioner Southern Pacifie Com- 
pany, a corporation, E. 8. Glanville, H. J. Johnson 
and First Doe. Said complaint alleges that defend- 
ants named as E. 8. Glanville and H. J. Johnson 
were citizens and residents of the State of Cali- 
fornia. Said complaint alleges that defendant First 
Doe is sued by fictitious name. 


xe 
Said H. J. Johnson has not been served with 
summons and complaint in said action No. 356,359. 
H. J. Johnson has [42] not appeared in said action 
as a party. No person has been served with summons 
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and complaint in said action as said fictitiously 
named defendant, and no persons have appeared 
in said action as a party, nor has any defendant 
appeared excepting your petitioner Southern Pa- 
cifie Company and E. S. Glanville. 


Der 

The third action was entitled ‘‘Geraldine Souza, 
Lawrence Souza and Richard Souza, Minors by 
and through their guardian ad litem, H. G. East- 
man, Plaintiffs, v. Southern Pacific Company, a 
corporation, E. 8. Glanville and H. J. Johnson, 
and First Doe, Defendants’’ and was numbered No. 
396,360 by the Clerk of this Court. A copy of said 
summons and complaint was served upon your 
petitioner, defendant Southern Pacific Company, 
and upon defendant E. 8. Glanville. Thereafter, on 
December 9, 1946, and within time allowed, de- 
fendants Southern Pacific Company and E. S. 
Glanville appeared herein and filed their answer 
herein. 

XII. 

At the time of the commencement of the said 
action No. 356,360, Geraldine Souza, Lawrence 
Souza, and Richard Souza, Minors by and through 
their guardian ad htem H. G. Eastman, plaintiffs 
therein were and are the only parties plaintiff in 
said action, Petitioner is informed and believes and 
upon such ground alleges and said complaint al- 
leges that at the date of the filing of said complaint 
and at all times mentioned, said plaintiffs and each 
of them were and now are residents and citizens 
of the State of California and not residents nor 
citizens of the state of Kentucky. 
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Dear 

In said complaint and in said action No. 356,360 
there were and now are named as defendants only 
the following: Petitioner Southern Pacific Com- 
pany, a corporation, E. 8. Glanville, H. J. Johnson 
and First Doe. Said complaint alleges that defend- 
ants named as E. 8S. Glanville and H. J. Johnson 
were citizens and residents of the State of Cali- 
fornia. Said complaint alleges that defendant First 
Doe is sued by fictitious name. 


XTV. 

Said H. J. Johnson has not been served with 
summons and complaint in said action No. 356,360. 
H. J. Johnson has not appeared in said action as a 
party. No person has been served with summons 
and complaint in said action as said fictitiously 
named defendant, and no persons have appeared 
in said action as a party, nor has any defendant 
appeared excepting your petitioner Southern Pa- 
cific Company and E. 8. Glanville. 

XV. 

On April 10, 1947, pursuant to stipulation of at- 
torneys for respective parties plaintiff and defend- 
ants Southern Pacific Company and E. 8S. Glan- 
ville in each of the three actions heretofore men- 
tioned, this Court made and entered its order con- 
solidating said three actions into one action in this 
Court and ordering that said consolidated case pro- 
ceed under the title and number as follows: ‘‘John 
Martin Souza, Lucille Josephine Souza, James Law- 
rence Souza, Benjamin Souza, Minors, by and 
through their guardian ad litem, Josephine Souza, 
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Josephine Souza, Individually, and Mary Adele 
Souza and Geraldine Souza, Lawrence Souza, and 
Richard Souza, Minors, by and through their Guar- 
dian ad litem, H. G. Eastman, Plaintiffs, v. South- 
ern Pacific Company, a corporation, E. 8. Glan- 
ville and H. J. Johnson, and First Doe, Defendants, 
No. 356,358, Consolidated Cause.”’ 


XVI. 

Petitioner Southern Pacific Company is informed 
and [44] beheves and upon such grounds alleges 
that defendant E. 8S. Glanville died subsequent to 
December 9, 1946, and is now deceased. Any action 
against him for damages for alleged negligence 
thereupon terminated, and deceased is no longer a 
party to this action. 

XVII. 

Your petitioner, Southern Pacific Company has 
inade and files and offers herewith its bond, with 
good and sufficient surety, for its entering in the 
District Court of the United States in and for the 
Northern District of California, Southern Division, 
within thirty (30) days from the date of filing this 
petition, a certified copy of the record in said suit, 
and for paying all costs that may be awarded by 
the said District Court of the United States if said 
District Court shall hold that such suit was wrong- 
fully or improperly removed thereto. 


XVIII. 

The above-entitled suit and action is of a civil 
nature at law, of which the District Courts of the 
United States are given jurisdiction, brought for 
the recovery of damages claimed in said suit in the 
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sum of $151,157.38, and therein claimed to have 
resulted from the alleged negligence of petitioner, 
Southern Pacific Company, all as appears from the 
complaint in said suit. Your petitioner, Southern 
Pacific Company, wholly contests and denies said 
claims and each of them. The amount in controversy 
in said suit exceeds, exclusive of interest and costs, 
the sum and value of $3,000.00, and exclusive of 
interest and costs, is the sum and value of $151,- 
US eater 
PID 

On April 19, 1948, the said consolidated cause 
came on for trial before this Court, sitting with a 
jury, and petitioner’s [45] counsel suggested the 
fact of the death of said E. 8. Glanville, and plain- 
tiffs, by their counsel, announced themselves as 
readv for trial without having had summons and 
complaint in said action, or any of the three ac- 
tions heretofore mentioned, now consolidated in one 
action served upon said H. J. Johnson or the de- 
fendant sued therein by fictitious name and with- 
out continuing said action for the service of sum- 
mons and complaint on said defendants. By an- 
nouncing themselves as ready for trial, without 
service of summons and complaint upon said de- 
fendants, or any of them, plaintiffs thereby volun- 
tarily elected to proceed with the action against 
defendant Southern Pacific Company alone and 
such election amounts to a complete severance of 
the action as to the non-resident defendant South- 
ern Pacific Company, petitioner herein, as though 
said action had originally been brought against such 
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defendant alone. Said action now involves a con- 
troversy wholly between citizens of different states, 
and which can be fully determined between them, 
that is to say, between said plaintiffs, citizens and 
residents of the State of California, and non-resi- 
dents of the State of Kentucky, on one hand, and 
petitioner herein, a citizen and resident of the State 
of Kentucky, and a non-resident of the State of 
California on the other hand, from the time of and 
after the said announcement by plaintiffs that they 
were ready for trial without the service of sum- 
mons and complaint upon said H. J. Johnson or 
upon the fictitiously named defendant, and there 
existed and there still exists in said action a sep- 
arable controversy between the resident plaintiffs 
and the non-resident defendant Southern Pacific 
Company, which can be fully determined as_be- 
tween said resident plaintiffs and said non-resident 
defendant without the presence of any of the [46] 
other defendants as parties in said action, and said 
separable controversy is of a civil nature at law of 
which District Courts of the United States have 
jurisdiction. Upon the said announcement by plain- 
tiffs to proceed with the trial as aforesaid, said 
action, which prior to and up to the time of said an- 
nouncement had not been removable to a United 
States District Court, thereupon and for the first 
time became removable to the proper United States 
District Court upon the ground that there existed 
and still exists a separable controversy between the 
resident plaintiffs and the non-resident defendant 
Southern Pacific Company, petitioner herein, and 
upon the further ground that said announcement by 
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said plaintiffs was a complete severance of the ac- 
tion as to the non-resident defendant Southern Pa- 
cific Company, petitioner herein, and, so far as it 
is concerned, converted said action into a separate 
action against Southern Pacific Company as effec- 
tively as if Southern Pacific Company had orig- 
inally been made the sole defendant. Thereupon, and 
promptly after said announcement and before any 
other step or steps had been taken by petitioner in 
said action or in the defense thereof, your petitioner 
filed this, its petition for the removal of the action 
to the proper United States District Court. 


XOX. 

By reason of the premises, said action is one 
wholly and solely between the plaintiffs, residents 
and citizens of the State of California on one hand, 
and petitioner Southern Pacific Company, a cor- 
poration, a resident and citizen of the State of 
Kentucky on the other hand, and said action is 
properly removable to the District Court of the 
United States in and for the Northern District of 
California, Southern Division. [47] 


BOE 


Petitioner shows that by reason of the premises, 
it desires to and is entitled to have said action re- 
moved from the Superior Court of the State of 


California, in and for the City and County of San | 
Francisco, into the District Court of the United | 


States in and for the Northern District of Cali- 
fornia, Southern Division. 

Wherefore, petitioner prays that this Honorable 
Court accept its bond as good and sufficient, ap- 
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proving the same, and make its order for the re- 
moval of said suit and action into the District Court 
of the United States in and for the Northern Dis- 
trict of California, Southern Division, pursuant to 
the Act of Congress in such cases made and pro- 
vided and to cause the record herein to be certified 
to said District Court of the United States and to 
be removed thereto, and that no other further pro- 
ceedings be had in this suit and action in this Hon- 
orable Court, and for such other, further and dif- 
ferent relief as, the premises considered, is proper. 


SOUTHERN PACIFIC 
COMPANY, a corporation, 


By LOUIS L. PHELPS, 
Petitioner. 


/s/ A. B. DUNNE, 


/s/ DUNNE & DUNNE, 
Attorneys for Petitioner, Southern Pacific Com- 
pany. 
(Duly Verified.) 


[Endorsed]: Filed April 20, 1948. [48] 
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ORDER FOR REMOVAL 


It appears to the Court and the Court finds that 
defendant Southern Pacific Company, a corpora- 
tion, duly filed herein its verified petition for remo- 
val of the above-entitled suit and action to the 
District Court of the United States in and for the 
Northern District of California, Southern Division, 
and duly made, and with said petition duly filed, 
its bond, conditioned as required by law and as in 
sald petition averred; that prior to filing said peti- 
tion and bond, defendant Southern Pacific Com- 
pany duly gave notice thereof to the adverse 
parts; [50] that after the filing of said petition and 
bond they were duly and regularly presented to 
this Court on April 19, 1948, and as noticed in said 
written notice and within the time within which 
defendant Southern Pacific Company was required 
by the laws of the State of California and the rules 
of this Court to appear or answer or plead to the 
complaint in said action; and now 


The Court having considered the matters pre- 
sented as aforesaid and being advised in the prem- 
ises, finds and adjudges that said petition and bond 
were duly noticed, filed and presented, that the said 
petition is good, true and sufficient, and that the 
said bond is good and sufficient, and good cause ap- 
pearing therefore, 


It Is Ordered, Adjudged and Decreed that said 
bond be, and the same is hereby, accepted as good 
and sufficient, and the above-entitled suit and ac- 
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tion be, and it is hereby, removed to the District 
Court of the United States in and for the Northern 
District of California, Southern Division; and 

It Is Further Ordered that no further steps or 
proceedings be taken or had in said suit in this 
Court and that all proceedings and steps in said 
suit in this Court be, and the same are hereby, 
stayed. 


Done in open court this 19th day of April, 1948. 


/s/ MELVYN I. CRONIN, 
Judge of the Superior Court. 


[Endorsed]: Filed April 20, 1948. [51] 


[Title of Court and Cause No. 28040-R. ] 
DEMAND FOR TRIAL BY JURY 


To the Defendants Above Named and to A. B. 
Dunne and Dunne & Dunne, Their Attorneys: 


You, and each of you, are hereby notified that 
plaintiffs above named demand a trial by jury in 
the above-entitled cause in accordance with Rule 
38 B of the Rules of Civil Procedure of the above- 
entitled Court; reserving, however, any right plain- 
tiff may have in connection with motion to remand. 


Dated: May 13, 1948. 


HILDEBRAND, BILLS & 
McLEOD, 
JAMES A. MYERS, 
Attorneys for Plaintiffs. 
[Affidavit of Service by Mail. | 


[Endorsed]: Filed May 14, 1948. [52] 
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In the District Court of the United States for the 
Northern District of California, 
Southern Division 


No. 28040-R 


JOHN MARTIN SOUZA, LUCILLE JOSEPH- 
INE SOUZA, JAMES LAWRENCE SOUZA, 
BENJAMIN SOUZA, Minors, by and through 
their guardian ad litem, JOSEPHINE SOUZA, 
JOSEPHINE SOUZA, Individually, and 
MARY ADELE SOUZA and GERALDINE 
SOUZA, LAWRENCE SOUZA and RICH- 7 
ARD SOUZA, Minors, by and through their 
euardian ad litem, H. G. EASTMAN, 

Plaintiffs, 
Vs. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, E. 8S. GLANVILLE and H. J. JOHNSON 
and FIRST DOE, 

Defendants. 


NOTICE OF MOTION TO REMAND 


To the Defendants Above Named and to Their At- 
torneys Herein: 


You, and each of you, please take notice that 
plaintiffs in the above-entitled action will move the 
above-entitled Court to remand the within action to 
the Superior Court of the State of California, in 
and for the City and County of San Francisco. 

Said motion will be made in the courtroom of the 
above-entitled Court on Monday, May 24, 1948, at 
the hour of ten o’clock a.m., or as soon thereafter 
as counsel may be heard. [53] 
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Said motion will be made upon all the records 
and files of the within action and upon the Motion 
to Remand attached hereto. 


JAMES A. MYERS, 


CLIFTON HILDEBRAND, 
Attorneys for Plaintiffs. [54] 


[Title of District Court and Cause. ] 
ORDER SHORTENING TIME 


Good Cause Appearing Therefor, it is hereby 
ordered, adjudged and decreed that the time for 
service of Notice of Motion to Remand and Mo- 
tion to Remand is hereby shortened and that said 
Notice and Motion may be served upon the defend- 
ants through their respective counsel at any time 
prior to 12:00 noon, May 20, 1948. 


MICHAEL J. ROCHE, 
Judge of the United States District Court. 


[Title of District Court and Cause. | 


MOTION TO REMAND 


To the Honorable United States District Court, 
Northern District of California, Southern Divi- 
sion: 


Now come plaintiffs above named and move the 
Court to remand the above-entitled cause to the Su- 
perior Court of the State of California, in and for 
the City and County of San Francisco, from whence 
it was removed for trial for the following reasons: 
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I. 

Because some of the defendants herein are resi- 
dents and [56] citizens of the State of California 
aud plaintiffs are residents of the State of Califor- 
nia, and the defendant Southern Pacific Company, 
is a resident corporation duly incorporated under 
and by virtue of the laws of the State of Kentucky; 
that there is involved in this suit no separable con- 
troversy which is wholly between citizens of another 
state on the one hand and citizens of the State of 
California on the other hand, all of which facts are 
apparent from the record in this ease. 


Je. 

Jn its petition for removal which was acted upon 
by the Superior Court of the State of California, 
in and for the City and County of San Francisco, 
the defendant Southern Pacific Company alleges 
in Paragraph XIX: 

“On April 19, 1948, the said consolidated cause 
came on for trial before this Court sitting with a 
jury, and petitioner’s counsel suggested the fact of 
the death of said E. S. Glanville, and plaintiffs, by 
their counsel, announced themselves as ready for 
trial without having had summons and complaint 
in said action, or any of the three actions hereto- 
fore mentioned, now consolidated in one action 
served upon said H. J. Johnson or the defendant 
sued therein by fictitious name and without continu- 
ing said action for the service of summons and com- 
plaint on said defendants. By announcing them- 
selves as ready for trial, without service of sum- 
mons and complaint upon said defendants, or any 
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of them, plaintiffs thereby voluntarily elected to 
proceed with the action against defendant Southern 
Pacific Company alone and such election amounts 
to a complete severance of the action as to the non- 
resident defendant Southern Pacific Company, peti- 
tioner herein, as though said action had originally 
been brought against such defendant alone. Said 
action now involves a controversy wholly between 
citizens of different states, and which can be fully 
determined between them, that is to say, between 
said plaintiffs, citizens and residents of the State 
of California, and non-residents of the State of 
Kentucky, on one hand, and petitioner herein, a 
citizen and resident of the State of Kentucky, and 
a non-resident of the State of California on the 
other hand, from the time of and after the said 
announcement by plaintiffs that they were ready 
for trial without the service of summons and com- 
plaint upon said H. J. Johnson or upon the ficti- 
tiously named defendant, and there existed and 
there still exists in said action a separable contro- 
versy between the resident plaintiffs and the non- 
resident defendant Southern Pacific Company, 
which can be fully determined as between said resi- 
dent plaintiffs and said non-resident defendant 
without the presence of any of the other defend- 
ants as parties in said action, and said separable 
controversy [57] is of a civil nature at law of which 
District Courts of the United States have jusisdic- 
tion. Upon the said announcement by plaintiffs to 
proceed with the trial, as aforesaid, said action, 
which prior to and up to the time of said announce- 
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ment had not been removable to a United States 
District Court, thereupon and for the first time 
became removable to the proper United States Dis- 
trict Court npon the ground that there existed and 
still exists a separable controversy between the resi- 
dent plaintiffs and the non-resident defendant 
Southern Pacific Company, petitioner herein, and 
upon the further ground that said announcement 
by said plaintiffs was a complete severance of the 
action as to the non-resident defendant Southern 
Pacific Company, petitioner herein, and, so far as 
it is concerned, converted said action into a sep- 
arate action against Southern Pacific Company as 
effectively as if Southern Pacific Company had 
originally been made the sole defendant. Thereupon, 
and promptly after said announcement and before 
any other step or steps had been taken by peti- 
tioner in said action or in defense thereof, your 
petitioner filed this, its petition for the removal of 
the action to the proper United States District 
Court. 


In this connection plaintiffs allege that for sev- 
eral days prior to April 19, 1948, their counsel 
James A. Myers had been in consultation with the 
defendants’ attorney, A. B. Dunne, on at least two 
occasions concerning the prospect of settlement and 
also the prospect of having the cases tried on a 
day certain and as a result of such consultation it 
was agreed that the consolidated cause could go to 
trial on April 19, 1948; that at no time up to the 
time of answering ‘‘ready’’ when the cases were | 
called on said date did said attorney A. B. Dunne 
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suggest the fact of the death of the defendant E. S. 
Glanville; that as disclosed by the record of the 
proceedings, plaintiff’s counsel was taken by sur- 
prise after he had announced ‘‘ready’’ when the 
case was called when the defendants attorney there- 
upon filed a death certificate disclosing that said 
E. 8. Glanville had died in November, 1947, and 
admittedly so far as said defendant’s death is con- 
cerned, plaintiffs’ counsel had no knowledge of this 
fact until it was thus disclosed; that after disclos- 
ing the fact of the death of said E. 8S. Glanville 
defendant’s attorney then filed their petition for 
removal of said cause from the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, [58] to the said United 
States District Court; 


Il. 


That under the circumstances there could have 
been no election to proceed against the defendant 
Southern Pacific Company alone; that as a matter 
of fact since the removal of said cause, the where- 
abouts of the defendant H. J. Johnson was ascer- 
tained and he was thereupon served with process 
on May 12, 1948, and that the said H. J. Johnson, 
a resident of the State of California at the time 
of the happening of the accident in question, 1s a 
necessary and proper defendant in said cause; that 
in any event the defendant E. 8. Glanville having 
been a necessary and proper party defendant, a 
resident of the State of California, and living at 
the time of the service of process upon him and his 
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subsequent appearance in said cause said defend- 
ant Southern Pacific Company acquired no right 
by the mere fact of his death to have the trial of 
said cause removed from the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, to the said United States 
District Court. (Halsey v. Minnesota-South Caro- 
lina Land & Timber Co., 54 Fed. (2) 933.) 


Wherefore, plaintiffs respectfully submit that 
this Court has no jurisdiction to try and determine 
this case, and pray that the same may be remanded 
to the Superior Court of the State of California in 
and for the City and County of San Francisco from 
whence it came. 


Respectfully submitted, 
JAMES A. MYERS, 


CLIFTON HILDEBRAND, 
Attorneys for Plaintiffs. 


(Acknowledgment of Receipt of Copy.) 
[Endorsed]: Filed May 20, 1948. [59] 
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ORDER DENYING MOTION TO REMAND 


It Is Ordered that plaintiffs’ motion to remand 
the above-entitled cause to the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, be and the same hereby 
is Denied. 


The record on removal discloses that the only 
defendants who were served with process and ap- 
peared in the state court action were the non-resi- 
dent Southern Pacific Company and the resident 
engineer; that prior to the trial date the engineer 
died, unknown to plaintiffs; that when the case 
was called for trial and plaintiffs’ counsel answered 
‘‘Ready,’’ defendant Southern Pacific Company’s 
counsel presented to the court the engineer’s death 
certificate, together with its petition and bond for 
removal on the ground that there now existed a 
separable controversy wholly between citizens of 
different states. The case was thereupon removed to 
this court. While it is unfortunate that plaintiffs 
were taken by surprise, the fact remains [60] that 
the resident defendant’s death left a controversy 
solely between citizens of different states, with a 
consequent right of removal. For this reason the 
motion to remand is denied. 


Dated: June 28th, 1948. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed June 28, 1948. [61] 
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VERDICT 


We, the Jury, find in favor of the Plaintiffs and 
assess the damages against the Defendant in the 
sum of $1150.00 on behalf of the Plaintiff John 
Martin Souza etc., in the sum of $31,047.38 on be- 
half of the Plaintiff Geraldine Souza et al., and in 
the sum of $16,157.38 on behalf of the Plaintiff 
Josephine Souza, et al. 


Dated this 23rd day of July, 1948. 


R. R. LOCKHART, 
Foreman. 


[Endorsed]: Filed at 7 o’clock and 05 min. p.m. 
July 23, 1948. [62] 


I a 
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In the Southern Division of the United States 
District Court for the Northern District 
of California. 


No. 28040-R 


JOHN MARTIN SOUZA, LUCILLE SOUZA, 
JOSEPHINE SOUZA, JAMES LAWRENCE 
SOUZA, BENJAMIN SOUZA Minors, by and 
through their guardian ad litem, ete. 


Plaintiffs, 

VS. 
SOUTHERN PACIFIC COMPAN Y,. 0 compe 
Defendant. 


JUDGMENT ON VERDICT 


This cause having come on regularly for trial 
on July 20th, 1948, being a day in the J uly, 1948, 
Term of this Court, before the Court and a J ury 
of twelve persons duly impaneled and sworn to try 
the issues joined herein; James Myers, Esq., ap- 
pearing as attorney for the plaintiff, and Arthur 
B. Dunne, Esq., appearing as attorney for the 
defendant, and the trial having been proceeded 
with on the 21st, 22nd and 23rd day of July, in 
said year and term, and oral and documentary 
evidence on behalf of the respective parties having 
been introduced and closed, and the cause, after 
arguments by the attorneys and the instructions 
of the Court, having been submitted to the Jury 
and the Jury having subsequently rendered the fol- 
lowing verdict, which was recorded, viz.: ‘“We, the 
Jury, find in favor of the plaintiffs and assess the 
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$1,150.00 on behalf of the Plaintiff John Martin 
Souza, etc., in the sum of $31,047.38 on behalf of 
the Plaintiff Geraldine Souza, et al, and in the sum 
of $16,157.38 on behalf of the plaintiff Josephine 
Souza, et al. Dated this 23rd day of July, 1948 
/s/ R. R. Lockhart, Foreman.’’ and [63] the Court 
having ordered that judgment be entered herein 
in accordance with said verdict and for costs; 


Now, therefore, by virtue of the law and by 
reason of the premises aforesaid, it 1s considered 
by the Court that said plaintiffs do have and re- 
cover of and from said defendant the sum of Forty- 
Eight Thousand Three Hundred Fifty-Four Dol- 
lars and Seventy-Six cents ($48,354.76), together 
with its costs herein expended, taxed at $153.45. 


Judgment filed this 24th day of July, 1948. 


/s/ C. W. CALBREATH, 
Clerk. 
By /s/ M. R. GRUBIC, 
Deputy. 
Entered in Civil Docket July 26th 1948. 


| Endorsed]: Vol. 5, page 458, J. D. Filed July 
24, 1948. [64] 
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NOTICE ON MOTION FOR JUDGMENT AND 
OF MOTION FOR NEW TRIAL 


To the plaintiffs above named and to their attor- 
neys: 


You are each hereby notified that on Monday, the 
9th day of August, 1948, at the hour of 10:00 
o’clock a. m. on said day, or as soon thereafter as 
counsel can be heard, or at such other time as the 
Court may fix, if it does fix a different time, the 
defendant, Southern Pacific Company, a corpora- 
tion, by its attorneys, will move the above-entitled 
court, the division thereof presided over by Honor- 
able Leon R. Yankwich, a Judge of the United 
States District Court sitting in the United States 
District Court for the Northern District of Cali- 
fornia, Southern Division, by assignment, at the 
Courtroom of said court and division in the United 
States [65] Post Office Building, Seventh and Mis- 
sion Streets, in the City and County of San Fran- 
cisco, State of California, as follows: 


il: 


(1) Separately and severally as to each of the 
plaintiffs, each claim, each cause of action, each 
group of plaintiffs, and all issues and matters 
touching the claim for damages on account of in- 
juries to John Martin Souza and/or damage to his 
automobile, the claim for damages on account of 
the death of Antonio Azevedo Souza and the claim 
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for damages on account of the death of Edward 
Anthony Souza, for an order agreeably to Rule 
50(b) of the Federal Rules of Civil Procedure, set- 
ting aside the verdict and judgment thereon in the 
above-entitled matter and directing that judgment 
be entered in accordance with said defendant’s mo- 
tion for a directed verdict heretofore made. At- 
tached hereto, marked ‘‘ Exhibit A’’ and herein in- 
corporated is a draft of the order which defendant 
proposes. 


(2) Said motion will be made upon this notice 
of motion and upon all of the records, papers and 
files herein, including the transcript of the test- 
imony and proceedings had upon the trial of the 
above-entitled cause. 


(3) Said motion will be made upon the ground 
that at the close of all of the evidence, the defend- 
ant herein made a motion for a directed verdict 
which should have been granted, but which was de- 
nied, and will be made upon all of the grounds 
heretofore stated as grounds for said motion for 
directed verdict and will be made upon the follow- 
ing grounds and each of them: 


(a) There is no evidence of any negligence [66 | 
on the part of defendant, Southern Pacific Com- 
pany. 

(b) There is no evidence of any negligence on — 
the part of Southern Pacific Company which was 
a proximate cause of any injury or damage com- 
plained of. 
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(c) It appears as matter of law that the neg- 
ligence of plaintiff John Martin Souza was the 
sole proximate cause of any injury and damage 
complained of. 


(d) It appears as matter of law that John Mar- 
tin Souza was guilty of contributory negligence and 
it appears as matter of law that such negligence 
on his part is imputed to the deceased Antonio 
Azevedo Souza by reason of the provisions of the 
law of the State of California in such cases made 
and provided, and particularly §352(b) of the Ve- 
hicle Code. 


(e) It appears a matter of law that Antonio 
Azevedo Souza was guilty of contributory negli- 
gence. 


(f) It appears as matter of law that Edward 
Anthony Souza was guilty of contributory negli- 
gence. 


jal, 


(1) Separately and severally as to each of the 
plaintiffs, each claim, each cause of action, each 
group of plaintiffs, and all issues and matters 
touching the claim for damages on account of in- 
juries to John Martin Souza and/or damage to his 
automobile, the claim for damages on account of 
the death of Antonio Azevedo Souza and the claim 
for damages on account of the death of Edward 
Anthony Souza, for an order agreeably to Rule 59 
of the Federal Rules of Civil Procedure, vacating 
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and setting aside the verdict and judgment herein 
in favor of plaintiffs and granting to defendant, 
Southern Pacific Company, a new trial. Attached 
hereto, marked ‘*‘Exhibit B’’ [67] and herein in- 
corporated, is a draft of the order which defendant 
proposes. 


(2) Said motion will be made upon this notice 
of motion and upon all of the records, papers and 
files herein, including the transcript of proceed- 
ings had herein, and all testimony taken on the 
trial of this case. 


(3) Said motion will be made upon the follow- 
ing grounds and each of them severally: 


(a) The verdict is against the law. 
(b) The verdict 1s against the weight of evi- 
dence. 


(c) The verdict is contrary to the evidence. 
(d) The evidence is insufficient to sustain the 
verdict. 


(e) The verdict is excessive. 


(f) The verdict is against the weight of the 
evidence and is not sustained by the evidence in 
that the verdict is excessive and in that it 1s exces- 
sive the verdict is contrary to the evidence and to 
the weight thereof. 


(g) The verdict is excessive and appears to have 
been given and was given under the influence of 
passion and/or prejudice. 


(h) Errors of law occurring at the trial and 
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duly objected and excepted to and particularly in 
the giving of instructions objected and excepted to 
and in the denial of defendant’s proposed instruc- 
tions to which rulings defendant duly objected and 
excepted, and rulings upon the admission of evi- 
dence and overruling of defendant’s objections to 
evidence and particularly testimony as to state- 
ments alleged to have been made by engineer Glan- 
ville after the accident out of [68] which this liti- 
gation arises. 


A. B. DUNNE 


DUNNE & DUNNE, 
Attorneys for Defendant, Southern Pacific 
Company. 


[Endorsed]: Filed July 31, 1948. [69] 
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[Title of District Court and Cause. ] 
ORDER 


Defendant Southern Pacific Company, a corpora- 
tion, having duly moved the above-entitled court 
to vacate and set aside the verdict and judgment 
herein and render and enter judgment in accord- 
ance with its motion for a directed verdict hereto- 
fore made herein, and the matter having been heard 
and submitted to the court, and all of the parties 
having appeared upon the making and hearing of 
said motion, and the court having considered the 
same and being advised in the premises, it 1s 

Ordered, adjudged and decreed that the verdict 
and judgment herein be, and they hereby are, va- 
cated and set aside and that judgment against 
the plaintiffs and in favor [70] of defendant South- 
ern Pacific Company, a corporation, that plaintiffs 
take nothing herein and that defendant Southern 
Pacific Company, a corporation, do have and re- 
cover its costs of suit herein be entered in accord- 
ance with defendant’s motion for a directed verdict 
heretofore made. 


Done in Open Court this .... day of. 77am : 
1948. 


District Judge. [71] 
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[Title of District Court and Cause. ] 


ORDER 


Defendant Southern Pacific Company, a corpo- 
ration, having duly moved the above-entitled court 
to vacate and set aside the verdict and judgment 
herein and grant to said defendant, Southern Pa- 
cific Company, a corporation, a new trial, and the 
matter having been heard and submitted to the 
court, and all of the parties having appeared upon 
the making and hearing of the said motion, and the 
court having considered the same and being advised 
in the premises, it is 

Ordered, adjudged and decreed that the verdict 
and judgment herein be and they hereby are va- 
cated and set aside and a new trial of this action 
is hereby granted to defendant, Southern Pacific 
Company, a corporation. 


Done in Open Court this .. day of ............ ; 
1948. 


District Judge. [72] 
(Affidavit of Service by Mail.) 


[Endorsed]: Filed July 31, 1948. [73] 
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RULING ON MOTION FOR DIRECTED 
VERDICT AND ON MOTION 
FOR NEW TRIAL 


if 


The Motion of the defendant Southern Pacific 
Company, a corporation, for an order under Rule 
D0(b) of the Federal Rules of Civil Procedure, to 
set aside the verdict and judgment in each of said 
consolidated cases, and to direct judgment therein 
in accordance with the motion of the defendant for 
a directed verdict, and each of them, is denied. 


IT. 


The Motion of the defendant Southern Pacific 
Company, a corporation, under Rule 5 of the Fed- 
eral Rules of Civil Procedure for an order vacating 
and setting aside the verdict and judgment in each 
of said consolidated cases, and to grant the defend- 
ant Southern Pacific Company, a corporation, a 
new trial therein, is hereby denied. 


Dated this 22nd day of September, 1948. 


LEON R. YANK WICH, 
Judge, United States District 
Court. 


[Endorsed]: Filed September 22, 1948. [74] 
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NOTICE OF APPEAL 


Notice is hereby given that Southern Pacific Com- 
pany, a corporation, defendant in the above-en- 
titled action, deeming itself aggrieved by the judg- 
ment in the above-entitled action does hereby ap- 
peal to the United States Court of Appeals for the 
Ninth Circuit, from said judgment and from the 
whole thereof. The judgment from which said ap- 
peal is so taken is the judgment on the verdict of 
July 23rd, 1948 herein and the judgment stamped 
filed on the 24th day of July, 1948, and entered on 
July 26, 1948, in Volume 5 of the Book of Judg- 
ments at page 458 thereof in the office of the Clerk 
of the above-entitled District Court. 


Dated: October 21st, 1948. 
A. B. DUNNE 


DUNNE & DUNNE, 
Attorneys for Southern Pacific Company, a corpora- 
tion, Defendant and Appellant. 


[Endorsed]: Filed October 21, 1948. [75] 
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BOND ON APPEAL 
Know all men by these presents: 


That we, Southern Pacific Company, a corpora- 
tion, as principal, and Indemnity Insurance Com- 
pany of North America, a corporation, as surety, 
are held and firmly bound unto John Martin Souza, 
Lucille Josephine Souza, James Lawrence Souza, 
Benjamin Souza, Minors, by and through their 
guardian ad litem, Josephine Souza, Josephine 
Souza, individually, and Mary Adele Souza and 
Geraldine Souza, Lawrence Souza and Richard 
Souza, Minors, by and through their guardian ad 
litem, H. G. Eastman, plaintiffs above named, in 
the full and just sum of Two Hundred Fifty Dol- 
lars ($250.00) to be paid to them, their heirs, exec- 
utors, successors [76] or assigns, to which payment 
well and truly to be made we bind ourselves, our 
heirs, executors, administrators, successors and as- 
signs jointly and severally by these presents. 


Sealed with our seals and dated this 20th day of 
October, 1948. 


Whereas, on July 24, 1948, in an action depend- 
ing in the United States District Court for the 
Northern District of California, Southern Division, 
between the above named plaintiffs and the above 
named defendants, a judgment was rendered against 


defendant Southern Pacific Company, and said de-_ 


fendant Southern Pacific Company having duly 
filed Notice of Appeal from said judgment; 
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Now, therefore, the condition of this obligation 
is such that if the said appellant Southern Pacific 
Company shall prosecute its appeal to final effect 
and pay all costs if the appeal be dismissed, or 
the judgment affirmed, or such costs as the Appel- 
late Court may award if the judgment be modified, 
then the above obligation shall be void; otherwise 
to remain in full force and effect. 


SOUTHERN PACIFIC COMPANY, 
a corporation, Principal, 


(Seal) By LAWRENCE L. HOWE, 
General Attorney. 
Attest : 
THEODORE WRIGHT, 
Assistant Secretary. 


INDENMNITY INSURANCE COMPANY OF 
NORTH AMERICA, a corporation, Surety, 


(Seal) By GEORGE L. HOGG, 
Attorney in Fact. 


(Verification of Surety.) 
[Endorsed]: Filed October 21, 1948. [77] 
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[Title of District Court and Cause. | 


DESIGNATION OF RECORD 


Southern Pacifie Company, a corporation, De- 
fendant in the above-entitled action, and appellant 
to the United States Court of Appeals for the 
Ninth Circuit from the Judgment in said action, 
hereby designates for inclusion in the record on 
appeal all of the record and records, proceedings 
and evidence in the above-entitled matter. 


Without restricting the foregoing, there is hereby 
designated for inclusion in the record on appeal all 
of the [78] matters referred to in Rule 75(g) of 
the Rules of Civil Procedure and a complete Re- 
porter’s Transcript of all proceedings, including all 
proceedings on motion for new trial and on motion 
for judgment notwithstanding the verdict and all 
of the papers and proceedings to the end that there 
shall be included therein the complete record and 
all of the evidence and proceedings in the action. 


Dated: October 21st, 1948. 


A. B. DUNNE 
DUNNE & DUNNE, 
Attorneys for Southern Pacific Company, a corpora- 
tion, Defendant and Appellant. 


(Affidavit of Service by Mail.) 
[Endorsed]: Filed October 21, 1948. [79] 
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ORDER EXTENDING TIME TO DOCKET 

Good cause appearing therefor, it is hereby 
Ordered that the Appellants herein may have 
to and including January 9, 1949, to file the Rec- 
ord on Appeal in the United States Court of 
Appeals in and for the Ninth Circuit. 


Dated: November 30, 1948. 


MICHAEL J. ROCHE 
United States District Court. 


[Endorsed]: Filed November 30, 1948. [80] 


[Title of District Court and Cause.) 


ORDER 


Good cause appearing therefor, it 1s hereby or- 
dered that defendant and appellant Southern Pa- 
cific Company may have to and including the 14th 
day of January, 1949, within which to file and 
docket the transcript of record on appeal in the 
above entitled action. 


MICHAEL J. ROCHE, 
Judge, U. S. District Court. 


[Endorsed]: Filed January 138, 1949. [81] 
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District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 
81 pages, numbered from 1 to 81, inclusive, con- 
tain a full, true, and correct transcript of the 
records and proceedings in the case of John Mar- 
tin Souza, et al., Plaintiffs, vs. Southern Pacific 
Company, a corporation, et al., Defendants, No. 
28040 R, as the same now remain on file and of 
record in my office. 


I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $9.70, and that the said amount 
has been paid to me by the Attorney for the appel- 
lant herein. 


In witness whereof, I have hereunto set my 
hand and affixed the seal of said District Court 
at San Francisco, California, this 13th day of 
January, A. D. 1949. 


[Seal ] C. W. CALBREATH, 
Clerk. 


John Martin Souza, et al. es 


In the Southern Division of the United States 
District Court for the Northern District 
of California 


Before: Hon. Leon R. Yankwich, Judge. 
No. 28,040-R (and consolidated cases) 


JOHN M. SOUZA, et al., 
Plaintiffs, 
VS. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, 
Defendant. 


REPORTER’S TRANSCRIPT 
Tuesday, July 20, 1948 


Appearanees: For Plaintiffs: Hildebrand, Bills 
& McLeod, by James Myers, Esq. For the Defend- 
ant: Messrs. Dunne & Dunne, by Arthur B. Dunne, 
Esq. 

(A jury having been impaneled and sworn, a 
recess was declared until 2:00 o’clock P. M. of 
the same day.) [1*] 


Afternoon Session, Tuesday, July 20, 1948 
2-00" p. m. 


The Court: Let the record show the jury is in 
the box. Proceed, gentlemen. 

Opening Statement on Behalf of the Plaintiff 

Myr. Myers: If it please your Honor, ladies and 
gentlemen, at this time it is customary for lawyers 


* Page numbering appearing at foot of page of original certified 
Reporter’s Transcript. 


74 Southern Pacific Company vs. 


on both sides of the case to outline to the jury 
what they expect the evidence in the case to show.’ 
And, your Honor, at this time may we ask for 
an order excluding witnesses from the courtroom? 
I do not know if there are any here now, but 
there might be during the time I am making my 
opening statement. 

The Court: Have you any of your witnesses 
here, Mr. Dunne? 

Mr. Dunne: No. I think there are none here. 
J have no objection to such an order and, more- 
over, I assume that counsel will want an exception 
to that in the case of the three people who are 
here, members of the family. They will be wit- 
nesses and they are also parties. 

Mr. Myers: There is no one here excepting 
the parties to the action. 

The Court: All right. If any witnesses should 
come in, if you will call my attention—as you 
know, gentlemen, I am not very enthusiastic about 
that rule. J think counsel, with all due respect 
to their long experience, exaggerate the importance 
of it. Nevertheless, J grant it or do not grant it, 
depending [2] on the case. If you both want it 
at this time, I will grant the rule, and if my 
attention is called to any witnesses, I will instruct 
them to go to the witness room. I will make 
the order. 

Mr. Myers: In outlining what we expect the 
evidence to show in these consolidated cases (the 
evidence that will be produced applies to all three — 
cases) but in outlining what we expect the evi- 
dence in this case to show, of course, His Honor 
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has stated to you already that anything that the 
attorneys say in what they expect to prove in 
their opening statement is not evidence and you 
will disregard it unless we prove it. So with that 
in mind I would like to make, with His Honor’s 
permission, a rather detailed statement of what 
we expect the evidence in this case is going to 
show. 

In the first place, ladies and gentlemen, there 
are three cases, one brought by the young man 
who was driving the automobile that was involved 
in this accident, who received certain injuries that 
were not particularly serious, but a suit was filed 
m his behalf so that at a later time, and this is 
the time, all parties might be before the Court, 
before you ladies and gentlemen of the jury. So 
that is one of the cases against the Southern Pa- 
cific, the driver of the automobile, a young man 
by the name of John Martin Souza. At the time 
of the happening of this accident he was 19 years 
of age, I believe. He is now 21. He has reached 
the age of majority, but at the [3] time of the 
happening of the accident he was 19 years of age. 

One of the other cases is one brought by Jose- 
phine Souza, who is the surviving widow of An- 
tonio Souza, the father of some of the other plain- 
tiffs in this case. The evidence will show of that 
union, that is, of the marriage of Josephine Souza 
and Antonio Souza, there were, I believe, five or 
six children and all of these children have joined 
in this action, which includes the minor children 
as well as those who are adults at the present 
time. The father was a passenger or was riding 
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in the automobile driven by one of his sons, John 
Martin Souza. 

The other death was of a young man by the 
name of Edward, I think it was Edward Anthony 
Souza. Edward was of the age of 24 years at 
the time of the happening of this accident. The 
suit that is being prosecuted for his death is 
brought by Geraldine Souza, his surviving widow, 
in behalf of herself and in behalf of her minor 
children, one children of about four years of age, 
the other approximately three years of age, and 
I will go into that particular situation a little 
later, but I am only outlining now the parties 
involved. At the time Geraldine Souza brought 
her action she herself was under age, so that her 
action was prosecuted by her father, Mr. Eastman, 
as guardian ad litem, not only for her but for 
her minor children, the three year old boy and 
the four year old boy. Those are the three cases 
that will be tried before you ladies and gentle- 
men of the jury, and as we proceed I think that 
you will see that [4] the evidence as it affects all 
of these cases differs in one respect, that is, from 
the standpoint of Edward Anthony Souza. I think 
we will prove that he is in the category of what 
the law calls a guest passenger. His Honor will 
explain all of that to you at the proper time, and 
from the standpoint of a guest passenger different 
rules of law apply that apply from the standpoint 
of the driver and Mrs. Josephine Souza and her 
children. 

The Court: Who owned the automobile? | 

Mr. Myers: The evidence will show that John — 
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Martin Souza, this young man who was driving, 
was the owner of the automobile involved, but 
because of the fact that he was a minor, the Vehicle 
Code of the State of California imputes any negli- 
gence, if there was any negligence, on the part 
of the minor, to the person who signed his opera- 
tor’s license or who allowed him to drive an auto- 
mobile by his express or implied permission. So 
in that situation, from the standpoint of Mrs. 
Josephine Souza and the standpoint of her chil- 
dren, that is, the minor children, as well as the 
adult children, and from the standpoint of John 
Martin Souza, the same law applies. The evidence 
will be, however, that Edward Souza was a guest 
passenger, as I have previously stated, so that a 
different rule of law that His Honor will give 
you applies in that case. In other words, if there 
was any negligence on the part of the driver of 
the automobile, that can not be imputed to Ed- 
ward [6] Souza under the evidence in this ease, 
and consequently Geraldine Souza or her minor 
children would not be bound by any such evi- 
dence. That is the theory of it, ladies and gen- 
tlemen. 

In going into the facts of the case, the evidence 
will show that for many years prior to October 
11, 1945, Mrs. Josephine Souza and her husband, 
Anthony Souza, resided in the vicinity of Mo- 
desto. I think the evidence will show that Jose- 
phine Souza as a young girl was raised in Pied- 
mont over here in Oakland and lived there until 
she had grown into womanhood, and then went 
to Modesto and married Anthony Souza, who as 
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a young man had come to this country, but who 
had lived in the United States most of his life- 
time, I think ever since about 1937 or 1938, some- 
where in there. In any event, these people had 
lived in the vicinity of Modesto and had raised 
a family, all of these children, some of whom are 
20—I think the oldest boy, the one who was killed, 
Edward Souza, was 24 years of age at the time 
of his death, and as I say, there were five or six 
children; they were all born and raised right in 
the vicinity of Modesto. 

Geraldine Souza, the other plaintiff in the other 
action, was likewise raised in the vicinity of Mo- 
desto. I think her father is a post office employee 
or something there, and she married and they 
started raising their family in the vicinity of 
Modesto. [6] 

On this particular morning, the evidence will 
show that Geraldine Souza and Edward Souza, 
the oldest son, lived on the same ranch, or at 
least nearby, where the elder Mr. Souza lived, he 
and his family, and they were all engaged in 
ranching activities. The elder Mr. Souza had 
owned and operated a dairy I think on this one 
ranch for about twenty years. The younger Mr. 
Souza that was killed in this accident was en- 
gaged in, I believe, at that time operating a hay 
press and was in business for himself. The evi- 
dence will show he was supporting his wife, Ger- — 
aldine Souza, and their minor children by means 
of his own efforts in these ranching enterprises. 

The evidence will show that John Martin Souza, 
the young man who sits here in court, prior to the 
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time of the happening of this accident, wanted to 
lease a ranch that was approximately 11 miles 
from the ranch owned and operated by his father, 
the elder Souza, and his father had agreed to go 
with him over to this particulary ranch and look at 
it, see what its possibilities were. I think it had 
been a dairy ranch. His father knew all about 
dairying and he wanted his father’s opinion he- 
fore he himself entered into a lease agreement for 
the lease of that ranch. So he asked not only his 
father, Antonio Souza, but also his brother, Ed- 
ward Anthony Souza, to go with him on this par- 
ticular morning over some place about northeast 
of Modesto, about 8 miles, I think, northeast of 
Modesto, to look at this ranch, and they had agreed 
the night before that they [7] would go with him and 
look at the ranch and pass their opinion on it and 
tell him what they thought of this particular ranch 
property. 

They then left the Souza ranch, which the evi- 
dence will show was located approximately 3 miles 
from the intersection of Beckwith Road and the 
Southern Pacific crossing. That is approximately 
two and a half to three miles northwest of Mo- 
desto. 

John took his automobile and his brother Ed- 
ward Souza got in the automobile alongside of him. 
It was a 1941 Ford coupe, I think. Then the father, 
the elder Souza, got in on the outside of the coupe, 
and they left home somewhere in the vicinity of 9:00 
o’clock, possibly a quarter to nine. I think the acci- 
dent happened somewhere around 9:02 or 9:05 of 
that morning. 
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The evidence will show, ladies and gentlemen, 
that this was a bright October morning, but that, 
as usual in that country, there was some ground 
haze or a sort of mist at that time of the morning 
that lay fairly close to the ground, but the sun 
was shining, and having in mind the direction that 
this car was traveling, in almost an easterly direc- 
tion towards the railroad tracks, as I have labeled 
them here, and driving east on Beckwith Road, 
approaching this crosswalk, the sun was approxi- 
mately just shghtly to the right of the driver’s 
position. In other words, the sun was low in the 
horizon on October 11, 1945, and [8] was shining 
right in the direction the car was coming from. So 
it was shining in Mr. Souza’s face as he drove 
along there. 

‘The evidence will show that in driving from his 
home to the scene of this accident that he drove 
approximately 35 or 40 miles an hour. The evidence 
will show that they had ample time to go over to 
the ranch. There was no particular reason for being 
in a hurry to get there or get home again. They 
were going home to look at this ranch on behalf of 
this voung man, John Souza. The evidence will 
show that they approached the Southern Pacific 
Railroad tracks here on Beckwith Road, that there 
are grapevines, a good many grapevines growing 
on the righthand side of Beckwith Road before you 
eet to the railroad crossing itself. Now, I do not 
know what effect the presence of these grapevines 
had on this accident, if any. I merely mention it to 
vou, ladies and gentlemen of the jury, because J am 
trying to explain to you the physical characteristics 
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of this crossing where the accident happened, be- 
cause I think the evidence will show that it is just 
about 60 feet from the railroad tracks to the end 
of those grapevines, and there is a little private 
road, as I have indicated, that comes in here from 
the southwest and which goes to a house over in 
this vicinity, and I put it in because it is there; in 
any event, there is no question about it, and the 
evidence will show that the young Mr. Souza was 
very familiar with this particular crossing, because 
they lived three miles from there, and before he 
got to the [9] railroad tracks, he started slowing 
down. I think he will tell you that he was not g0- 
ing over 15 miles an hour as he left the end of 
these grapevines that are on the righthand side of 
Beckwith Road or the south side of it, and that 
after he left this particular vicinity and proceeded 
towards the railroad tracks, that he was not going 
over 15 miles an hour for approximately the first 
“0 or so feet, and that he slowed down by applying 
his brakes and came to a complete stop there. He 
came to a complete stop, I think he will tell you, 
about 20 feet from the railroad crossing. I think 
the evidence will show, from the standpoint of his 
testimony, ladies and gentlemen, that after coming 
to a complete stop, he looked to his right, which 
was the direction, the evidence will show, the en- 
gine afterwards came from. He looked to his right. 
There was no engine coming within his line of 
vision, and I think his vision, he will tell you, 
with the conditions that prevailed that morning, 
although it was a bright sunny morning, because 
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of the ground haze—I think he describes it as a 
sort of a thin gray mist—that lay in the vicinity of 
the ground, that he could see distinctly approxi- 
mately 200 yards to his right. In other words, he 
had a clear view for 200 yards. The evidence will 
show that after looking to his right that he then 
looked to his left, and there was no traffic coming 
on the railroad tracks from that standpoint; that 
he listened, he heard nothing; he started his ear, 
and had proceeded in low gear over on the railroad 
tracks, [10] and when he was astride those railroad 
tracks he again looked up and here, 50 or 75 feet 
away from him, or approximately 100 feet, what- 
ever it may have been, was this lone engine, an 
engine that railroad men call running light, bear- 
ing down on him out of the mist, and the evidence 
will show that he did not see the engine, from the 
standpoint of his being able to see it because of 
the mist and the fact that the front of that engine, 
and we will show you a picture of this engine that 
was painted like it, was painted a silver-aluminum 
color, which together with the mist and the sun 
shining in his face, if it was within his line of 
vision, that is, within the distance he could see down 
the tracks, was perfectly and completely camou- 
flaged, so that he did not see it, and he drove onto 
the tracks and, as I say, when he saw it for the 
first tume it was about 50 to 75 feet away from him, 
and before he could roll off the tracks, he was still 
in low gear, the engine struck him. 

The impact killed his father, inflicted injuries 
on him, inflicted such injuries on his older brother 
that he subsequently died. 
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The evidence will show without any doubt at all, 
Jadies and gentlemen, that this engine not only was, 
you might say, completely camouflaged because 
of the weather conditions, the low-hanging gray 
mist or haze and silver paint on the front of the 
engme and the sun shining in between the driver 
and the engine, it was not only completely camou- 
flaged so he couldn’t [11] see it, if it was within 
his line of vision, but also that he did not hear it, 
because it was making no noise. The evidence will 
show that engine was running hght, was not work- 
ing steam, was drifting down at a high rate of 
speed, and the evidence will show that it was going 
approximately 70 miles an hour as it bore down 
upon him. 

The evidence will show further that the bell was 
not ringing and neither was the whistle blowing. 
The evidence will show, ladies and gentlemen, in 
short, that what happened in this case actually 
amounted to murder. That is just plainly speaking, 
and that is what the evidence is going to show, be- 
cause of the fact that the employees of the railroad 
company, the engineer and the fireman, in operat- 
ing that engine, in running light, not only violated 
the law from the standpoint of state law in failing 
to sound a bell and whistle continuously, that is, 
the bell continuously, and the whistle when within 
a quarter of a mile of a public crossing, that they 
not only violated the law there, but they also vio- 
Jated all the rules promulgated by the Southern 
Pacific Company itself for the operation of its lo- 
comotives out on the railroad tracks, and under 
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such circumstances as these, the evidence will show, 
I believe, and we expect to be able to prove that 
the speed restrictions placed by the Southern Pa- 
cific itself on a light engine, an engine running light 
such as this, was 45 miles an hour, and we expect to 
show from the evidence in this case that [12] if 
the engineer and fireman had complied with the law, 
had operated their engine not only in accordance 
with the law but in accordance with the rules of 
their own company, this accident would never have 
happened and Mr. Souza, Sr., and the other Mr. 
Souza would be here today. In other words, this 
accident could not have happened. 

In putting on that proof, ladies and gentlemen— 
I mention this because it is going to come out in 
the proof of the case—the evidence is going to 
show that after this accident happened, the fireman 
worked for about two weeks longer for the railroad 
company, and then for some reason or other he 
could not be fonund—in other words, he departed 
from this state, I think, but in any event, he quit 
his job. The evidence will show that the defendant 
Glanville, the engineer Glanville, who is now dead— 
Tt believe he died last November, some time such 
as that—that he and the engineer got their heads 
together and filed with their company a statement 
as to how this accident happened, and in that state- 
ment the bell was ringing and the whistle was blow- 
ing and they were only going 40 miles an hour. I 
think the evidence is going to show that. Now, the 
evidence is going to further show that Glanville, the 
engineer, was served. He appeared in the case but, 
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as I say, he died, and the case was moved to the 
Federal Court. That is why it is being heard by 
you ladies and gentlemen, because of the death of 
the engineer, who was the only resident defendant 
in the case. [13] 

Before this case was to go to trial here in the 
Superior Court in San Francisco just a few months 
ago, the fireman, Mr. Johnston, came out here 
from Pennsylvania, New York, Chicago or some 
place where he happened to be—I have forgotten 
now—but the evidence will show it, in order as 
he said in his deposition, or at least claimed in his 
deposition which was taken at my office by Mr. 
Dunne and me, to right a wrong he had done by 
filing a wrong report to his company. He wanted to 
tell the truth about what happened. So consequently 
his deposition was taken. That deposition will be 
read to you ladies and gentlemen of the jury as 
to what his version of this accident is, so that, 
I believe, we will show not only from the stand- 
point of the other evidence in the case but from 
the standpoint of the fireman, the man upon whom 
the duty devolved to ring that bell and keep the 
bell ringing, was derelict in his duty and he did 
not ring the bell. He said he did not ring the bell, 
and also that the whistle was not blown. That is 
going to be part of the evidence in this case. 

In addition to that, the evidence is going to 
show that a young man by the name of Warren 
Davis, who was a ranch worker employed in this 
locality, was driving in approximately the same 
direction, an easterly direction towards the railroad 
tracks, on what is North Avenue or North Road, 
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and he will be here to testify. His deposition was 
taken because we felt that maybe he would not 
be available when the case came to [14] trial, but 
he is available. He is here and he will testify. I 
think his testimony will be— 

The Court: I do not think it is proper to take 
seriatim testimony of every witness because it 
creates confusion in the minds of the jury, and 
you are telling the story of every witness or the 
contradiction, which is not proper in an opening 
statement. Counsel has not objected, but an opening 
statement should not be of that character. I think 
you have gone into great detail. 

Mr. Myers: Very well, your Honor. I will be 
elad to abide by your Honor’s wishes in the matter. 

The Court: It won’t do you any good because 
T will tell them to disregard your statement and 
not to judge what a particular witness testifies 
on the basis of that. You can’t take the testimony 
of witnesses seriatim. You have never done it in 
my court before. 

My. Myers: That was not the purpose. The pur- 
pose of talking about this witness was because of 
the physical conditions that existed that morning. 

The Court: J am not interested in your purpose. 
You should give an outline and not take up indi- 
vidual witnesses and show how they contradicted 
themselves and point out that the man had a con- 
science. Wait until you introduce evidence as to 
contradictions. That is the point. Otherwise you 
will be here until tomorrow outlining the case, and 
it doesn’t do a bit [15] of good. Your opening 
statement is not evidence. You must prove some 
of these matters. 
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Mr. Myers: Your Honor, I expect to prove 
them all. 


The Court: That is true, but it is not the proper 
opening statement, to take seriatim the testimony 
of every witness. I did not object because I thought 
you would stop some time, but now you are going 
into all this detail. 

Mr. Myers: I will stop. 

The Court: Stop right now. From now on limit 
yourself to general statements of what the evidence 
will show, without picking up each individual per- 
son, please. 

Mr. Myers: Thank you, your Honor. The evi- 
dence, ladies and gentlemen, is going to show here 
at a point approximately four-fifths of a mile from 
where this accident did happen that the same 
thing practically happened there. The evidence is 
going to show that this engine, as far back from 
Beckwith Road as North Avenue, was not sounding 
its bell or blowing its whistle and, as I say, that 
will be established by competent witnesses. In short, 
the evidence in this case, ladies and gentlemen, will 
show, I believe, to your satisfaction that this acci- 
dent was caused solely as a result of negligence on 
the part of the operators of that engine, employees 
of the Southern Pacific Company. As a result of 
that negligence on the part of the operators of 
this particular engine, Mr. Souza, Sr., who was 57 
years old, and his son Edward, who was 24, were 
killed. [16] The young Mr. Souza, John Martin 
Souza, was injured. 
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After putting on that evidence we will ask you, 
ladies and gentlemen, to bring in a verdict in favor 
of all of the plaintiffs in this case, a verdict in 
favor of Josephine Souza individually and in 
favor of the minor children, for the loss of society, 
comfort and support afforded to them by the elder 
Mr. Souza during his lifetime. I will ask you to 
assess the damages in favor of Geraldine Souza, 
the younger Mrs. Souza, and the widow of Edward 
Anthony Souza, for the reasonable value or the 
pecuniary loss of society, comfort and support fur- 
nished Mrs. Souza, Geraldine Souza, and their 
minor children who are now, I think, between three 
and four years of age. 

The evidence will show in that regard, ladies 
and gentlemen, that one of the children of the 
younger Souza’s is what is called a spastic, suf- 
fering from spastic paralysis, and occasions care 
on the part of both the mother and father during 
the father’s lifetime. The mother spent her time 
during the day caring for the children and at 
night time the father assisted in the care of that 
spastic child. The evidence will show that that 
spastic child requires a lot of care on the part 
of someone. The care afforded to it by the father, 
as I say, during the night time, during his lifetime, 
is afforded now by the mother entirely. 

Predicating your verdict solely upon the evidence 
introduced at the trial of this case, we will ask 
you to assess a [17] substantial verdict in favor of 
Mrs. Souza, Josephine Souza, for the death of 
her husband, in favor of their minor children for 
the death of their father, that is, the elder Mr. 
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Souza, and a substantial verdict in favor of Ger- 
aldine Souza for the loss of her husband, and in 
favor of her minor children, for the loss of their 
father, that is, the younger Mr. Souza. 

As far as the driver of the automobile is con- 
cerned, as I say, his suit was filed in order that 
ali cases might be before you at this time, and his 
damages under the circumstances or under the 
evidence that will be proved in this case I think 
will be fairly nominal. As far as his losses are 
concerned, I think his major item of loss was his 
automobile, which is damaged to the extent of six 
hundred or seven hundred dollars, whatever the 
allegation is, the evidence will show that he received 
a concussion and some other injuries, nervous shock, 
as a result of this, but I believe he was back pur- 
suing his line of activities within two or three 
weeks after this accident happened. I think that, 
ladies and gentlemen, substantially covers what we 
think the evidence in this case will show. 

The Court: Myr. Dunne? 

Mr. Dunne: If your Honor has no objection, 
and counsel on the other side has said he has 
no objection, I should like to use two diagrams in 
the course of the opening statement. 

The Court: Yes. Will they be used in the trial 
of the [18] case? 

Mr. Dunne: They will be used in the trial. 

The Court: Suppose we call them Court’s ex- 
hibits. 

Mr. Dunne: I am perfectly willing to introduce 
them as my exhibits, if your Honor please. 

The Court: The evidence has not started. If L 


90 Southern Pacific Company vs. 


adopt the exhibits as my exhibits—it is understood 
they are just diagrams. 

Mr. Dunne: Yes, your Honor. 

The Court: Just call them Court’s Exhibits 
1 and 2. 


(The diagrams referred to were thereupon 
marked Court’s Exhibits No. 1 and 2.) 


Mr. Dunne: May I put them up on the board? 
The Court: Anywhere you want. 


Opening Statement on Behalf of the Defendant. 

Mr. Dunne: Ladies and gentlemen, if I may, I 
want to indicate to you in some measure what we 
think the evidence will show, not in great detail. 
Primarily I should lke to do two things. Of course 
vou understand I am stating simply what I expect 
the evidence will show as to some things. In the 
first place, I want to state those things to you 
about which there will be no dispute, so that we 
shall not have any false issues, and then without 
stating the evidence in detail to you on the other 
matters, I want to tell you what I think the evi- 
dence will show, and where they may be some dis- 
pute that [19] perhaps serious disputes as to what 
happened. 

Let me say this to you first so there will be no 
confusion. We may hear in this case about two 
types of direction. In the first place, there is geo- 
eraphic direction, and on the upper part of these 
two diagrams the geographic direction has been 
shown. Running across the diagram straight are 
first the railroad tracks and then above them High- 
way 99, and by comparing them with the arrow 
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indicating geographic direction, you will see the 
tracks and Highway 99 going from Modesto, which 
would be to the right of the diagram, up toward 
Manteca, Sacramento and San Francisco being to 
the left of the diagram, run roughly from south- 
east to northwest. Those are geographic directions. 
For purposes of railroading, in order to avoid the 
confusion in giving train orders, the men on the 
railroad use only two directions. Everything which 
is a movement, a railroad movement, which if con- 
tinued will ultimately take a train or engine to 
San Francisco is called a westward movement. 
Every movement which would take a train away 
from San Francisco, if continued, is called an 
eastward movement, without regard for the geo- 
graphic direction in that particular place. I do not 
think there will be much confusion here, however, 
because roughly what the railroad men eall west 
is northwest and what they call east is southeast- 
erly. 

The Court: Let me ask you one question. I 
happen to know that part of the country. It is my 
home town. I practiced [20] law there seven years. 
Was this engine engaged in a westerly movement? 

Mr. Dunne: A westerly movement. 

The Court: That is going north? 

Mr. Dunne: Going northwest from Modesto, that 
is correct. This particular engine some time early 
this morning, the evidence will show, had left 
Fresno and was running light. Counsel upon the 
other side is correct. There will be no dispute about 
this. It had no cars attached to it. It was running 
light. The engine number was 2487. I think both 
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of us were incorrect in our pleadings in ealling it 
2478. Nothing will turn on that. It was engine 
2487, running hght as the second section of Trip 
59 from Fresno and going up to Sacramento. 

Counsel is also correct in telling the time of the 
accident. The accident here, as we admitted in the 
answer, was about two minutes past nine in the 
imorning. It may have been a few minutes after 
that, but it was from two minutes after nine to 
five minutes after nine at the time the accident 
happened. 

This general area shown in this top map is 
approxinately four miles from the telegraph office 
at Modesto and from the edge of the city to Mo- 
desto, and I would assume that counsel’s statement 
is correct. It is perhaps two or three miles. He 
referred to North Avenue. North Avenue crosses 
the railroad track here and turns into Highway 
99. Highway 99, as he [21] endeavored to indicate 
on the drawing on the blackboard, is a divided 
highway, two lanes toward the top going north- 
westerly for northwesterly traffic, and the other 
two lanes at the bottom for southeasterly traffic. 
Below that is a line of trees and then the railroad 
track itself, and then a fence, and we expect the 
evidence to show, if any question is made about 
it, that these trees that have been drawn on this 
diagram were not drawn in haphazardly but were 
accurately located. 

Leaving North Avenue and going northwest on 
Highway 99, there is a turn in the road known as 
Vale Road and then as indicated on the map there 
is another turn into Walnut Avenue. Continuing 
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on Highway 99 to the left of the diagram in a 
northwesterly direction, there is a group of devices 
as shown on that diagram. Those represent a gas 
station, service station and some houses. That is 
generally to the east side of the highway. To the 
left of that diagram, on this side, is Beekwith 
Road, running almost directly east and west, cross- 
ing the railroad tracks at an angle and running 
into Highway 99. There is indicated alongside the 
side of Beckwith Road a broken line, which is 
indicated in the lower diagram, which is intended 
to indicate a fence line. Counsel correctly stated 
that along that fence they were growing some 
erapevines. 

‘he devices here, which would be at the south 
corner of the intersection of Beckwith Road and 
the railroad track at Highway 99, are intended to 
represent the buildings of a ranch [22] or a farm 
that is located at that point. There is indicated 
here with the word ‘‘Sign’’ a device which was 
intended to indicate a large display sign which 
was located there. 

The lower diagram is intended to be an enlarge- 
ment, on a different scale, of the general area about 
which I am going to draw in pencil. That area 
that I have enclosed roughly in pencil is shown on 
the lower of these two diagrams and again to point 
out roughly what it is intended to show, it is 
intended to show the northbound lane of Highway 
99, the island between the two lanes, the south- 
hound Jane of Highway 99, Beckwith Road, the 
fence where the grapes were growing, these round 
dots all indicate poles; these are crossing signs, 
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cross buck white arm signs at the intersection of 
the railroad, the base of the device shown on the 
diagram being intended to show the place where 
the sign is, of course standing up straight. ‘The 
two rails of the railroad track, markings on the 
highway, and the buildings of the ranch or farm 
that is to the left. 

To the top of this diagram is the scale, 1 inch 
on the diagram equals 100 feet on the ground; and 
the lower diagram is drawn so that 1 inch on the 
diagram is intended to represent 20 feet on the 
eround. 

I can go over these things briefly as counsel on 
the other side went over them. These things prob- 
ably will be beyond dispute. The locomotive was 
coming along the track hght, as shown upon this 
diagram, from the right of the diagram to the [23] 
left of the diagram. There is no question about 
that. There will be a question as to its speed. 
Secondly, there will be a question as to whether it 
did or did not sound the signals. We shall produce 
evidence that signals were sounded. There is no 
dispute about the fact of a collision at the crossing. 

Before I come to that, let me say some other 
things as to which there will be no dispute, I 
believe. There is no dispute about the fact that 
the engineer of the locomotive was Mr. Glanville. 
‘There is no dispute about the fact that Mr. Glan- 
ville is dead. Counsel correctly stated that he died 
last November. There is no dispute about the fact 
that Mr. Johnston was the fireman, H. J. Johnston, 
spelled with a ‘‘t’’. 

The evidence will show, and I think there will 
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be no dispute about this, that the engine was 
tunning in a forward motion and that when so 
running in a forward motion the place of the 
engineer is on the righthand side of the cab in the 
direction of the motion. The place of the fireman 
is on the lefthand side of the cab in the direction 
of motion. There will be no dispute about the fact 
that the automobile was a 1941 Ford coupe. There 
will be no dispute about the fact that it was owned 
by John Martin Souza, the son of one of the people 
in the automobile and brother of the other, and 
that at the time of this accident he was about 19 
years old. There will be no dispute about the fact 
that he was driving the automobile. There will be 
no dispute about the fact that the automobile, [24] 
as it approached the crossing, was going east on 
Beckwith Road the the point of the accident. There 
will be a dispute as to whether it stopped before 
going onto the railroad track. There will be no 
dispute about the fact that at this crossing the 
locomotive struck the automobile, and I think the 
evidence will show that the locomotive struck the 
rear end of the automobile or somewhere near the 
rear end, and the automobile was by the impact 
thrown over onto the far side of the railroad track, 
at about where that crossing sign was on the far 
side, and knocked it down. 

There will be no dispute about the fact that the 
young man who was driving the automobile received 
some sort of injury. I do not know what those 
injuries were. I take counsel’s word for it that 
they were unimportant. There will be no dispute 
about the fact that the father, Antonio Vito Souza, 
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was killed. I think the evidence will show he was 
killed instantly as a result of this accident. There 
will be no dispute about the fact that the brother, 
Edward Anthony Souza, was injured. I think the 
evidence will show, if it is of any importance, 
that he died two days later as a result of this 
accident. In other words, we are making no dispute 
about the happening of the accident, that there 
was a collision between the automobile and the 
train, nor are we making any dispute about the 
fact that as a result of this collision two of the 
people in the car, not the driver, were killed, and 
that the driver received [25] some slight injury. 
We expect to show by a variety of evidence that 
the train was being properly operated. We expect 
to show that when the driver of the automobile 
was at a distance of something over 60 feet, 60 to 
70 feet from the railroad track approaching it at 
such an angle, that he was approaching the locomo- 
tive, heading at it, so that he did not have to look 
away over to his side; that the locomotive was 
approaching in perfectly clear view and could have 
been seen if he had looked; that he did not stop 
before the accident happened but drove right onto 
the track in the face of an approaching locomotive 
that was in clear view, and we expect to show that 
not only was the locomotive properly operated, but 
we expect to show that that the driver of the 
automobile was grossly negligent; that he was 
thoroughly familiar with the erossing, and knew 
exactly where he was, that there was no confusing 
traffic, there was nothing else to confuse him, and 
that he drove right in front of an approaching 
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locomotive, plainly open to his view, because he 
was erossly negligent in failing to take any care 
to see the approaching locomotive. The details of 
what will appear I do not undertake to tell you. 
J might misstate them from faulty recollection. 
They will be told to you by the witnesses and you 
can hear them just as well as I. 

The Court: All right. Call your first witness. 


JOHN MARTIN SOUZA, 


one of the plaintiffs, called in his own behalf; 
sworn. 


The Clerk: Wiull you state your name? 

A. John Martin Souza. 

The Court: Mr. Souza, you speak loud enough 
so that all the persons in the box and counsel on 
the other side of the room will hear. You will run 
competition with the street cars, and some carpen- 
ters may be hammering, so we will hear everything 
you say. Have you ever been in a courtroom before ? 

A. No. 

Q. Don’t be nervous. Hold your hands lke 
that, that 1s a good way of avoiding nervousness. 
Bear in mind that you must not be nervous, or 
must not be afraid. They will ask questions, and 
try to answer them so everybody can hear you. If 
you go to motion picture shows, I will tell you we 
don’t run the way they do in motion pictures. I 
ought to know, because I come from a town where 
they make motion pictures. So take it easy and 
answer the questions as counsel for both sides pro- 
pound them to you. 
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Direct Examination 

Mr. Myers: May I ask, Mr. Souza, that you 
speak loudly enough so I ean hear you with my one 
good ear. 

@. Where do you reside? 

A. In Modesto. [27] 

Q. Whereabouts with reference to the town of 
Modesto? A. It is northwest of Modesto. 

The Court: On what road? 

A. It is on the Toombs Road. 

@. Where is that with reference to Beckwith 
Road ? A. It is north of Beckwith Road. 

Q. Whereabouts does that road intersect Beck- 
with Road with reference to this particular cross- 
ing where the accident happened? In other words, 
how far down Beckwith Road? 


A. Say about three miles from the crossing. 
Q. How old are you? A. I am 21. 
Q. How old were you on October 11, 1945? 
A. I was 19. 
Q. What was your father’s name? 
A. Antonio Souza. 
Q. How old was he at that time? 
A. He was 57. 
Q. Your mother was alive, and still is, is that 
right ? A. Yes, sir. 
Q. In addition to your mother and father—and 
I assume you lived with them, did you? 
Yes. 
On a ranch, or what? A. Yes. [28] 


What kind of a ranch? 
A dairy ranch. 
How lone had vou lived on that ranch ? 


o> oop 
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A. About 18 years. 

Q. In addition to your mother and father and 
yourself, who else lived there? 

A. Well, my brother and his wife and two chil- 
dren. 


Q. That was Edward? A. Edward. 

Q. Edward Anthony Souza? A. Yes. 
Q. At the time he was how old? 

A. He was 24. 


@. When you say Edward and his wife, you 
mean Geraldine Souza, the young woman who sits 


here in the courtroom? A. That’s right. 
Q. With your mother? A. That’s right. 
@. He was your older brother? A. Right. 


Q. Besides him, then, what other members of 
your family resided there? 

A. There was a sister, Mary Adele, another 
sister, Lucille, and two brothers, James and Law- 
rence. 

Q. How old were your two sisters? [29] 

A. My oldest sister was—you mean at the time 
of the accident? 

Q. Yes. A. She was about 22. 

Q. That is Mary Adele? 

A. Yes. The other was about 17. 

Mr. Dunne: I am sorry, I did not hear your 
words. A. The younger sister was about 17. 

Mr. Myers: Q. Her name was Lucille? 

A. That’s right. 

Q. The next brother, or the next one, rather, 
was a brother; is that right? A. James, yes. 

Q. How old was James at that time? 
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A. 


16. 


Q. He was 16. Then your next brother, Benja- 
min, how old was he?. A. He was about nine. 

Q. All of the ones that you mentioned lived 
on this ranch approximately three miles down 
Beckwith Road, but over on this other road? 


Ba. Thats right 

Q. On this particular day you were involved 
in an accident were you? A. That’s right. 

Q. Were you driving that car at the time? 

A. Yes. 

Q. What kind of an automobile was that? 

A. It was a 1941 Ford coupe. 

Q. Were you the owner of that cabriole coupe? 

A. That’s right. 

Q. In it at the time of the accident’s happening 
was who, besides yourself? 

A. There was my brother Edward and my 
father, Anthony. 

@. Where was Edward seated in the car? 

A. He was sitting next to me, on my right. 

Q. Who was sitting to the right of him? 

A. My dad. 

Q. Where had all of you got into this automo- 
bile? A. At my home. 

Q. Where were you going at the time the acci- 


dent happened ? 


COPrOop 


We were going to look at a ranch. 

That ranch was located where? 

It was located south of Modesto. 

South of Modesto ? A. That’s right. 
On Highway 101? A. No. 
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Q. I mean Highway 99, I am SOrry. 

A. No, it wasn’t on Highway 99. It was in a 
southeasterly [31] direction from Modesto. 

The Court: What road was that? 

A. It was the Claus Road. 

The Court: Pardon me. So you will understand, 
that is my home town. I began practicing law 
there, and all the roads around Modesto are named, 
there is the Maize Road, the McHenry Road, and 
all those which are not part of the highway system 
have a name, named for some distinguished citizen. 
In fact, the McHenry Road is named for the Mc- 
Henry family, one of whose members married the 
late Judge Langdon, here. My familiarity is due to 
that fact. 

Mv. Myers: Q. From your ranch this ranch is 
located how far? A. About 11 miles. 

@. How did it happen that your father and 
your brother were with you on this particular 
morning ? 

A. Well, I asked them to go along with me to 
get their approval. 

Q. What were you going to do? 

A. I was intending to stock it. 

Q. What? 

A. It was in Ladina clover, and I intended to 
stock it. 

@. You were about to stock this ranch 2 

A. Yes. 

Q@. Was that a new enterprise with you, or was 
it something you had done before? [32] 
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A. No; it was new to me. 

Q. Do you know about what time it was you 
left your home? 

A. It was shortly before nine. 

Q. After you left home just tell us the way 
you used now to get down to the scene of this 
accident. 

A. As I left my home I proceeded south on 
Toombs Road until I approached Beckwith; then 
IT turned to my left, proceeded easterly on Beck- 
with Road until I approached the Southern Pacifie 
crossing. 

Q@. About what time was it that the accident 
happened ? A. Between 9:00 and 9:15. 

@. As you traveled these three miles on Beck- 
with Road before reaching the scene of this acci- 
dent, tell what your maximum speed was that you 
traveled that morning. 

A. Thirty-five or 40 miles an hour. 

Q. Had you traveled that speed all the way 
up to the time the accident happened, or had you 
varied it? 

A. As I approached the crossing I began slow- 
ing down. 

Q. How far were you from the crossing when 
you started slowing down? 

A. Between 100 and 200 feet. 

@. When you say you approached the crossing, 
what crossing are you referring to? 

A. The crossing of Beckwith and the Southern 
Pacific. 
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Q. Southern Pacific tracks? [33] A. Yes. 
Q. That is the crossing where this accident hap- 
pened ? A. That’s right. 


Q. As you approached the crossing there, is 
there anything at all on your right as you approach 
the crossing? What I mean, was there anything 
growing in the way, trees, or otherwise? 

A. Well, there is a row of grape vines on my 
right. 

@. For what distance, do you know? 

A. Well, it ends about 60 feet from the track. 

Q. Where were you with reference to these 
erape vines when you started to slow your ear 
down ? 

A. When I was about at the end of the grape 
vines I was going about 15 miles an hour. 

Q. ‘The end of the grape vines is about how far 
from the tracks, themselves, the railroad tracks? 

A. Sixty feet, about. 

Q. As you continued on 15 miles an hour, what 
did you do? 

A. I began slowing up, I look to my right. There 
is a private road at the end of the grape vines. 

Q. That private road, is that the road that 
leads to some ranch house? A. Yes. 

Q. What was the next thing you did? 

A. Well, I was slowing up until I got about 20 
feet from the [384] track, and I stopped. 

Q@. When you stopped your car and you say 
you were 20 feet from the track, what portion 
of your automobile are you referring to, the front 
end, the back end, or middle of it? 
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A. It would be the front. 

Q. The front end would still be 20 feet, that 
would be west, from the railroad tracks? 

A. Right. 

Q. Now, tell us what you did after that. 

A. Well, first I looked to my right; then I 
looked to my left. I didn’t see anything, so I shifted 
into low and I started off. 

Q. Then what happened ? 

A. Well, when I was straddling the tracks I 
looked to my right again and there was an engine 
50 or 75 feet away from me, and I didn’t have 
time for anything else. 

Q. How would you describe the front end of 
that engine with reference to color? 

A. Well, the engine was silver in front. 

Q. What kind of a morning was it, that is, with 
reterence to climatic conditions, visibility and so 
forth ? 

A. Well, it was a cool morning. It was sort of a 
haze hanging low and I couldn’t see any more than 
about 200 yards down the track, got no clear view. 

Q. How about the sun, was it visible? 

A. Yes, the sun was visible. [35] 

@. Where was it with reference to you? 

A. Well, it was directly, just about directly 
east of me, maybe a little south. 

Q. <A little south of east? A. Right. 

@. How high in the sky was it, I mean with 
reference to your vision in the car? 

A. It was at an angle. 

@. Were the rays showing directly upon the 
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top of your car, or was it directly ahead of you? 

\. It was shining in the windshield, I could see 
it. 

Q@. This haze that you speak of, was that a 
haze that was something like a fog, or was it some- 
thing lighter than fog, or—well, describe it. 

A. It was lighter than fog, being sort of a 
haze. 

Q. Was your vision affected with reference to 
the direction you looked? What I mean by that, 
was there any difference in looking toward the sun 
or away from the sun? 

A. Well, it naturally would distort my vision. 

@. Looking in what direction? 

A. When I looked right directly on the sun. 

Q. When you looked to the left, how about that ? 

A. The sun wouldn’t hinder me when I looked 
to my left. 

Q. I show you some pictures here. Pardon me, 
IT will show these pictures to counsel first. [36] 

The Court: All right. 

My. Myers: @Q. I show you this photograph, 
Mr. Souza, and ask you what that is. 

A. That is a picture of the crossing. 

Q. Looking in what direction? 

A. That is looking north. 

Q. That is a fair representation of that crossing 
as it appeared on the morning of the accident? 

A. Well, it is a little clearer, I think. 

Q. It is clearer? A. Yes. 

Q. As far as the surroundings are concerned, 
it is the same? A. Yes. 
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Mr. Myers: We will offer this photograph in 
evidence as Plaintiff’s Exhibit No. 1. 

(The document was marked Plaintiff’s Ex- 
hibit 1 in evidence.) 

Mr. Myers: Q. I show you this photograph. 
What is that a pictire ot? 

A. That is another picture of the crossing. 

Q. What direction are you looking in that photo- 
graph? A. Looking south. 

Q. Looking south: that would be looking to 
your right as you approached the intersection? 

A. That’s right. [37] 

Q. Is that a fair representation of the crossing 
as it appeared that morning, or is that also clearer? 

A. This is clearer. 

Q. As far as the physical characteristics are 
concerned, it is the same in the picture as it was 
that morning ? A. Yes. 

Mr. Myers: We will offer that in evidence as 
Plaintiff’s Exhibit next in order. 


(The photograph was marked Plaintiff’s 
Exhibit 2 in evidence.) 


Mr. Myers: Q. I show you this photograph 
and ask you what that is a picture of. 

A. That is a picture of the private road just 
before the crossing. 

Q. That is the private road that you spoke of 
at the end of the grape vines? 

A. That’s right. 

Q. That is a fair representation of that, is it? 

A. Yes. 
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My. Myers: We offer that in evidence as Plain- 
tiff’s Exhibit next in order. 

The Court: It may be admitted. 


(The document was marked Plaintiffs’ 
Exhibit 3 in evidence.) 


Mr. Myers: Q. This photograph is a picture of 
what ? 

A. That is a picture of the grape vines before 
you get to the [38] crossing. 

@. Is that a fair representation of the appear- 
ance that morning that this accident happened? 

A. Yes. 

Mr. Myers: I offer that in evidence. 


(The photograph was marked Plaintiffs’ 
Exhibit 4 in evidence.) 


Mr. Myers: Q. This last one is a picture of 
what? A. That is a picture of the crossing. 

@. Looking in what direction there? 

A. Looking north. 

@. In other words, looking toward San Fran- 
cisco ? A. That’s right. 

Q. That is a fair representation of the crossing, 
is it? A. Yes. 

Mr. Myers: We will offer that in evidence as 
Plaintiffs’ Exhibit next in order. 


(The photograph was marked Plaintiffs’ 
Exhibit 5 in evidence.) 


My. Myers: Your Honor, may we pass these 
pictures to the jury ? 


108 Southern Pacific Company vs. 


(Testimony of John Martin Souza.) 

The Court: You know, I prefer that be done 
when you have concluded with the witness, unless 
you want to propound a question, otherwise we have 
to stop in the middle of— 

Mr. Myers: Very well, your Honor. I just 
thought that after showing these pictures the jurors 
might understand the [39] rest of the description 
where this accident happened. 

The Court: If you want to do it now it is all 
right. T was about to declare a recess. We will 
have a short recess and before you put the witness 
oh again you may pass these to the jury before 
you propound other questions. Will it be stipulated 
the usual admonition has been given? 

Mr. Myers: Yes. 

Mr. Dunne: Your Honor please, we will stipu- 
late on a running stipulation that it may be deemed 
given each time the Court adjourns for a recess, 
and also we will stipulate that the jury, all of the 
jurors are present unless counsel notes the absence 
of a juror. 

The Court: I will tell you what we will do. 
Usually, as you know, I give the short admonition, 
but when we separate for the day I amplify it, 
but there is no use repeating it when we take a 
short recess. Step down. We will take a short 
recess. 


(Recess.) , 


The Court: You may show the jury those pic- 
tures before you continue the examination of the 
witness. 
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Mr. Myers: Thank you, your Honor. 


(The Exhibits 1, 2, 3, 4, and 5 were passed 
to the jury for their examination.) 


The Court: Proceed now. 

Mz. Myers: @. When you stopped your auto- 
mobile 20 feet [40] from the crossing, will vou 
tell us whether or not you listened? 

A. Yes, I did. 

@. What, if anything, did you hear? 

A. I didn’t hear anything. 

@. Will you tell us whether or not there was 
a whistle blowing or a bell ringing on this loco- 
motive ? 

Mr. Dunne: Objected to as calling for a con- 
clusion of the witness. He can say whether he did 
or did not hear. 

The Court: On a question of hearing, unless we 
are dealing with a visible sign that he could see, 
the only way he could tell is what he heard. I 
think the question should be reframed. 

Mr. Myers: Q. Mr. Souza, first, is there any- 
thing wrong with your hearing? 

A. No, there is not. 

@. On this particular morning immediately prior 
to the time the accident happened, while your car 
was stopped at this crossing, will you tell us 
whether or not there was any bell ringing? 

Mir. Dunne: Same objection. He can state 
whether he heard one, or not. 

The Court: Unless a bell is visible, the instru- 
ment, itself, is visible, he can’t testify whether it 
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was ringing or not. He can testify whether he 
heard it ringing or not. 

Mr. Myers: I think, your Honor, that that is 
a matter of common knowledge, whether a bell is 
ringing. It does not— [41] 

The Court: No, that is not necessarily so. He 
may have been so inattentive that the bell may have 
been ringing without his hearing it. He cannot 
be asked whether it was ringing. He can testify 
what he saw. If you are asking him about a bell 
ask him whether he saw the locomotive, and 
whether he saw the bell, and whether he heard the 
bell. 

Mr. Myers: That would be impossible, to see it, 
I think, under those circumstances. 

The Court: That is true. Then it would be a 
conclusion. All he can testify is whether he heard 
it. Unless a thing is visible to the eye, you see; 
then if it is discernible by another sound, such as 
the sound of ringing, then the inquiry should be 
limited to that. 

Mr. Myers: Q. First, Mr. Souza, was the win- 
dow on your side of the car open, or was it closed? 

A. It was open. 

Q. How about the window on the other side of 
the car, was it open, or closed, that is, the right- 
hand side? A. It was closed. 

Q. ‘Tell us whether you heard any bell ringing, 
or whistle blowing immediately prior to the time 
the accident happened. 

A. No, I did not hear anything. 

Q. When you looked up and saw the locomotive 
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50 to 75 feet away from you, did you hear any- 
thing then? A. No, I couldn’t hear anything. 

@. Could you say whether the engine was work- 
ing steam, or not? 

A. I ecouldn’t tell; it was too quick. 

Q. While you were at a standstill; in other 
words, while your car was stopped 20 feet from 
the tracks, I believe you said you looked to your 
right. About how long did you spend in looking 
to the right; just how much time elapsed while you 
were looking to the right? 

A. About two seconds. 

Q. I believe you stated you then looked to the 
left. About how much time elapsed while you 
looked to the left? 

A. About another two seconds. 

Q. When you started up to go onto the crossing, 
you started up, I think you stated, in low gear. 

A. That’s right. 

Q. About how far was your car—I mean how 
fact was your car moving then while it proceeded 
from that point 20 feet from the crossing up onto 
the tracks? 

A. About three or four miles an hour. 

Q. Then it was after that the collision took 
place; is that right? 

A. I went three or four miles an hour until I 
reached the tracks, yes. 

@. Then what happened? 

A. Then the collision occurred. 

Q. Then what? [43] 

A. The collision occurred. 
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Q. What part of your car was struck; right in 
the middle, or the back, or the front, or what? 

A. Well, it was just in front of the back wheel. 

Q. What happened to you then? 

A. JI was knocked unconscious. 

Q. Do you know what happened to the occupants 
of your car? 

A. Well, I learned that my father was killed. 

Q. After you regained consciousness tell us, 
where were you when you regained consciousness ? 

A. I was lymg on the ground. 

Q. Where? 

A. East of the railroad tracks on the north of 
Beckwith Road. 

Q. Where would that be with reference to the 
ordinary crossing sign located on that side of 
the crossing ? 

A. It would be south of the—you mean the 
cross arms? 

Q. Right. 

A. It would be south of the cross arms. The 
cross arms was knocked down on that side. 

@. When vou regained consciousness and you 
were in that position, did you notice the position 
of the other occupants of your car? 

Yes; they were lying on the ground near me. 
Was anyone else present there at that time? 
Yes, there was. [44] 

Do you know who was there? 

Well, there was a crowd of people. 

Was there any motorcycle or highway patrol 
officer there? A. Yes, there was. 
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Q. Then where were you taken? 

A. I was taken to the Emergency Hospital. 

Q. Was anyone taken to the Emergency Hospi- 
tal with you? 

A. No. I was taken by myself in one ambulance. 

Q. How about your brother Edward? 

A. He was taken also in another ambulance. 

@. Into the hospital? i Nees: 

Q@. You say your father was killed in the acci- 
dent. You learned that when you regained con- 
sciousness ? A. Yes. 

Q. Your brother, what happened to him? 

A. He died two days later. 

Q. What injury did you receive in the accident? 

A. I received a concussion, which I suffered 
three or four weeks, and cuts on the right hand. 


Q. Cuts on your right hand? A. Yes. 
Q. They healed up all right? A.” Yesveir. 
Q. Anything else? [45] A. No, sir. 

Q. Your nerves have been all right, have they? 
A. What? 

Q. Your nerves, were they all right? 

A. Well, not for about three or four weeks; I 


suffered shock. 

@. What kind of work were you doing immedi- 
ately prior to the time the accident happened? 

A. I was helping my dad. 

Q. What kind of work? 

A. Dairy farming. 

Q. Then within three or four weeks did you go 
back to that kind of work again? A. Yes. 
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Q. Your automobile was demolished — I will 
withdraw that. Your automobile was struck by this 
engine. Was the damage minor, or was it a total 
loss, or what was it?- A. It was a total loss. 

Q. How much were you damaged as a result 
of your automobile damage, what amount of money ? 

A. $650. 

Q. Do you remember seeing either the engineer 
or the fireman after the accident that happened? 

A. No, sir. 

Q. Did you ever see the engineer or fireman 
after that time? A. I did not. [46] 

@. Not to this day? A. No, sim 

Q. Did you see the engine for a sufficient length 
of time, a sufficient distance to form any estimate 
as to the speed it was traveling at the time of the 
accident ? A. So, sir. 

Mr. Myers: You may cross-examine. 


Cross-Examination 
Mr. Dunne: Q. Mr. Souza, I assume that you 


went to high school? A. Yes. 
Q. Had you completed high school at the time 
of this accident? A. No, I hadn’t. 


Q. What work, if any, up to the time of this 
accident, had you done? 

A. I had just helped my father on the dairy 
farm. 

Q. That was, I suppose, in the afternoon of 
school days? 

A. Well, I helped him after school, yes. 

Q. After school, and, I suppose, on weekends? 
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A. Yes. 

Q. And during the summer? A. Yes. 

Q. What day of the week did this accident hap- 
pen on? 

A. I don’t recall. I know it was on October 11. 

Q. That was Thursday, was it not? [47] 

A. Iam not sure. 

Q. Do you recall whether or not it was a school 


day ? A. No, I don’t. 

Q@. Do you recall whether or not you had not 
gone to school on that particular day because you 
were going to look at a ranch? 

A. No. I wasn’t going to school at the time. 

Q. J thought—I may have misunderstood you— 
T thought you said at the time of the accident you 
had not finished school. 

A. J hadn’t finished school. I didn’t finish high 
school. 

Q. You did not finish high school. When was it 
you stopped going to high school? 

A. I stopped going to high school in 1948. 

Q. You stopped going to high school in 1948. 
From 1943 to 1945 had you been working? 

A. Yes, I had. 

Q. And working with your father on his dairy 
ranch; is that correct? A. Right. 

Did he pay you wages for that? 

Yes; he paid me a slight amount. 

Slight amount. Of course, you lived at home? 
Yes. 

When was it that you got this automobile? 


OPore 
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A. I got it about seven months before the 
accident, on March 3rd. 

Q. Had you driven it from March up to the 
time of this accident? [48] 

A. Yes, I had driven it. 

Q. Had you driven it in to Modesto? 

A. Yes. 

Q. Had you driven it along Beckwith Road 
toward this crossing? A. Yes, sir. 

Q. And over this crossing? A. Yesiisia 

Q. A great many times? 

A. Quite a few times. 

Q. About how often a week would you go down 
Beckwith Road and over this crossing? 

A. About three times a week. 

Q. Then you knew where the crossing was? 

A. Yes, I dick 

Q. You knew about how far it was from where 
Toombs Road turned into Beckwith crossing; is 
that correct ? A. Yes. 

Q. You had no operator’s license, did you? 

A. No, I did not. 

Q. Did you make an application for an instruc- 
tion permit in March when you got the automobile? 
No, I did not. 

Did you ever make such an application? 
Yes, I did. 

When did you make it? [49] 

It was when J was about 17. 

That was the only one you ever made? 
That’s right. 

So at the time of this accident you had 
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neither an operator’s license nor a running permit, 
did you? 

A. JI don’t think my permit was still in— 

Q. No. Those are good only for 90 days, aren’t 


they ? A. That’s right. 
Q. Did your brother know that, your brother 
Edward ? A. Yes, he did. 


@. When was it that you first became interested 
in taking over or doing something to another ranch, 
or dairy? 

A. About six months before the accident. 

@. Was that this same ranch or dairy that 
you were going to see on this day? 

A. Well, I didn’t know anything about it six 
months before. 

(. You were going to a particular ranch or 
dairy on the day of this accident, were you not? 

> That’s right. 

@. So we can define it, did it have a name? 

A. I don’t know if it did or did not. 

Q. Was it at the so-called Dry Creek— 

A. It was somewhere near there. 

Q@. I don’t say that this is the right name of 
this particular ranch, but let’s just say we can 
call it that in order to know [50] we are talking 
about this particular one, let’s call it the Dry 
Creek Ranch. When did you first become inter- 
ested— 

The Court: Dry Creek is a dry creek that runs 
through a lot of ranches. 

My. Dunne: J am just using that name. 

The Court: It is a dry creek. 
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Mr. Dunne: Is there any way we can identify 
this ranch? Who owned this property ? 

A. I don’t know. 

@. You don’t know whether it had a name? 

A. I don’t know. 

The Court: Well, I may inform you that those 
places, those ranches up there, small ranches be- 
eause of the intensive agriculture that goes on, 
and in the olden days they had names. Now they 
are not named, unless you have a large place. What 
they call a ranch does not exceed 20 to 40 acres. 
It is not lke in Southern California, where the 
ranches run into thousands of acres. 

Mr. Dunne: Just so we won’t confuse this ranch 
or dairy which your father owned then, the one 
to which you were going I will call the Dry Creek 
Ranch. When had you first become interested in 
that ? 

A. I just read an advertisement in the paper 
on the night before. 

Q. The night before. What was it that you had 
in mind to do with it, operate it as a dairy, or what 
were you going to do? [51] 

A. I wanted to stock it with beef. 

@. That would be beef for slaughtering and sale 


in the butcher shops? A. Right. 
@. Had you discussed that with your father the 
night before? A. Yes. [5l-a] 


@. And had you discussed it with your brother 
Edward the night before ? 
A. I don’t recall if I had or not. 
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Q. You did not have the money, of course, to 
buy the beef, did you? 

A. No, I didn’t have enough. 

@. Was your father going to assist you in that? 

Mr. Myers: I am sorry, Mr. Dunne, I can’t 
hear you. 

Mr. Dunne: I will stand over here. Maybe we 
ean do better. 

The Court: Unless you examine him as to a 
document, it is better to stand over there. 

Mr. Myers: Mr. Reporter, will you read that 
last question ? 

(Record read.) 

The Witness: Well, I had a few head of stock 
and I meant to start out with those. 

Mr. Dunne: Q. Was your father going to give 
you his help? A. Well, maybe later on. 

@. At that time what was the business, if any- 
thing, or occupation of your brother Edward? 

A. He was operating a hay press. 

@. Where was he operating that? 

A. Well, right in that vicinity. 

Q. Did he have the hay press that he would go 
around and press [52] hay for anybody who wanted 
it done? A. Yes, he did custom pressing. 

Q. He would go around from place to place? 

A. That is right. 

Q. He was not operating any ranch of his own? 

A. Well, he had a ranch, yes, he did. 

@. Where was this ranch? 

A. His ranch was on the road called Dunn 
Road, which was north. 
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Q. You were about to say it was north of some 
place? A. It was north of my father’s place. 

Q. What kind of ranch was that? 

A. It was an alfalfa ranch. 

Q. Did he run any stock on that? 

A. No, he did not. 

Q. When did you first discuss with your brother 
Edward going down to see this ranch? 

A. The morning of the accident. 

Q. Will you tell us as near as you can remember 
it what the conversation was that you had with 
your brother? 

A. Well, I can’t recall too well. It has been 
quite a while. 

Q. I know, we do not expect you to remember 
it word by word. We know that that could not be 
done. But tell me as best you can the substance of 
what that conversation was with your brother. [53] 

A. Well, we were discussing the different mar- 
kets and how they would be for beef and the pos- 
sibilities of how many stock the ranch could hold, 
how good the clover was on the ranch. 

@. Anything else that was said? 

A. I don’t recall—rent, the amount of money it 
would take to operate the ranch. 

You talked that over with your brother? 
Yes, sir. 

Did you ask him to go down there with you? 
Yes, I did. 

What did you say about that? 

What did I say about it? 
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Q@. Yes, what did you say to your brother about 
eoing down there with you? 

A. Well, I asked him if he would like to come 
along. 

Q. Did you say anything else to him? 

A. I don’t remember if J did or not. 

Q. Did you say you would hke to come along 
to look it over so you could have his opinion on 
what he thought about it? A. Yes, sir. 

@. And did he agree to do that? 

A. Yes, he said he would. 

Q. Did you talk to him about his helping you 
out, putting any cattle on that ranch? [54] 

A. No, I did not. 

Q. Did you talk to him anything about what 
he was going to do on that ranch? 

A. No, JI did not. 

Q. Did you talk to him about any assistance 
that he might give you with his hay press or any 
other way? 

A. No, I didn’t expect him to give any help 
with the hay press because there wasn’t any hay 
on this ranch. 

Q. Can you remember anything else about that 
conversation that you had with your brother? 

A. No, I can’t. 

Q. As I understand it, you left your father’s 
home somewhere before 9:00 o’clock on the morning 
of this accident, is that correct? 

A. That is right. 

Q. Mr. Souza, before I show you these pictures, 
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just one other question so I will be clear about it: 
On this particular trip, the objection of this trip 
was to look over a ranch that you were contem- 
plating renting, is that correct? 

A. That is correct. 

Q. And you took your father and brother along 
with you so they could look it over with you and 
vou could have their advice? 

A. That is right. 

Q. JI am going to show you here some pictures, 
one at a time, and you will notice that I put some 
ink notations at the [55] bottom of it in each 
instance, the date. They are supposed to have been 
taken on the day of the accident in the afternoon, 
and the distance that the camera was from various 
points, and I will point that out to you, and the 
direction in which the camera was facing. I want 
to show you this one and ask you if you recognize 
that. A. Yes, I do. 

Q. That one, Mr. Souza, if I may step up here 
by this diagram, is taken looking down Beckwith 
Road toward the railroad track, is it not? 

A. Piet is right, 

Q. And it shows on the righthand side a railroad 
warning sign, does it not? A. That is right. 

Q. Do you recognize that sign as being there 
at the time of the accident? 

A. I don’t recall if it was there or not at the 
time of the accident. 

Q. Did you see it the morning of the accident? 

A. I might have seen it. I don’t recall if I did 
or not. 
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Mr. Dunne: I will offer this as our first exhibit 
in order. 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit A.) 


Mr. Dunne: Q. What was it that first attracted 
your [56] attention, brought it to your attention 
that you were approaching, that you were getting 
into the neighborhood of the railroad track ? 

A. J could see the railroad track from about 
100 feet or 200 feet back. 

Q. Could you see the white cross arms? 

A. I don’t recall if I could or not. 

Q. There were two of them there before the 
accident, were there not? 

A. I think there were. 

Q. Do you recall seeing either of them at any 
time before the accident? 

A. I don’t recall if I did or not. 

Q. Do you know whether or not you were as 
far back as this advanced highway sign at the 
time you first saw the crossing? Take the picture 
So you can see what I am talking about. 

A. No, but I knew the railroad was there. I 
didn’t have to see it. 

Q. See if you can answer my question. Were 
you that far back when you first saw the railroad 2 

A. I don’t think I could see it from this far 
away. 

@. Can you tell me by any physical objects on 
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the ground where you were at the time you first saw 
the railroad? 

A. About 75 or 100 feet from the track I could 
see the tracks. 

Q. Iam asking you if you can tell me by refer- 
ence to any [57] physical objects on the ground 
whether it is a fence or a building or a telephone 
pole or a house where you were when you first saw 
the track? 

A. There was a row of grape vines on the right. 
Q. You could see over those, couldn’t you? 

A. Well, they are pretty high. 

Q. Answer my question: You could see over 
those, couldn’t you? 

A. I am not sure if I could or not. They were 
clipped shortly after the accident. 

Q. Let me show you another photograph and 
ask you if this is a correct photograph looking 
down Beckwith Road the way you were going 
toward the crossing for about 300 feet from the 
crossing. 

A. You say this is 300 feet from the crossing? 

Q. Yes, the camera was 300 feet from the cross- 
ing. 

A. J could see the cross arms from here. It 
shows it in the picture. 

Q. Could you see it on the morning of the acci- 
dent from there? A. Yes, I think I could. 

Mr. Dunne: We will offer this in evidence as 
our next exhibit in order. 

The Court: It may be received. 
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(The photograph in question was thereupon 


received in evidence as Defendant’s Exhibit 
lee [58] 


Mr. Dunne: Q. I will show you another one 
taken 300 feet from the crossing, and looking now 
not straight down the road, but looking a little 
bit to the right in the way you were going, which 
would be down toward Modesto, down toward the 
south, and ask you if that is the way conditions 
were on the morning of the accident. 

A. I don’t believe this shows any mist or haze. 

Q. We will come to that. Let us take the phy- 
sical objects so far as road, poles— 

A. They were the same. 

Q. I am going to call your attention to one 
particular thing. I have my finger just to the 
side of an object which shows beyond a tree. Can 
you tell me what that is? A. No, I can’t. 

Mr. Dunne: I will offer this as our next exhibit 
in order. 

Mr. Myers: What was the answer? 

fice Wunne: “No, I can’t.’’ 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit C.) 


Mr. Myers: For the purpose of the record, what 
were you referring to? 

Mr. Dunne: I was referring to the edge of the 
Valley Brew sign. 

Q. I will show you two photographs, the first 
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one looking [59] right down the road, and the 
camera in that one was 200 feet from the track. 
Do you recognize that as showing the physical 
objects that were there? A. Yes, sim 

Q. You will see across the track and what looks 
to be across the highway, a building. What building 
was that? A. A gas station. 

Q. Did you ever see the gas station on the 
morning of this accident? 

A. J don’t recall if I did or not. 

My. Dunne: I will ask this be marked as our 
next exhibit in order. 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit D.) 


Mr. Dunne: Q. This one, the camera was 200 
feet from the track, but to the lefthand side of the 
road, in the direction that you were going and 
again looking off southeast a little bit off to the 
right from where you were going, and ask you if 
that shows physical objects which were there. 

A. Yes, sir. 

Q. Do you see a sign off in the distance in that 
picture ? A. Weswesie 

Q. What sign is that? 

A, It is a sign on the road, Valley Brew sign. 
Q. An advertising sign, a billboard sign? [60] 
A. Yes. 

Q. Did you see that on the morning of the 
accident ? 

A. I don’t believe I looked at the sign. I just 
looked down the track. 
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Mr. Dunne: I am going to ask that this be 
marked as our next exhibit. 


The Court: It may he received. 


(The photograph in question was thereupon 
received in evidence and marked Defendant’s 
Exhibit E.) 

Mr. Dunne: Q. And another one looking in the 
same general direction but this time beginning 125 
feet from the tracks. Does that correctly show the 
physical objects, the poles, trees, vines, Valley 
Brew sign, and other things of that sort? 

A. Yes, it does. 

Mr. Dunne: We will offer this in evidence as 
our next exhibit. 


(The photograph referred to was thereupon 
recelved in evidence and marked Defendant’s 
Exhibit F-.) 

Mr. Dunne: Q. Iam going to show you another 
one purporting to be taken with a camera at 75 
feet from the railroad track looking down Beck- 
with Road and ask you if that correctly represents 
the physical objects that were there with one excep- 
tion: the cross arm sign on the far side of the track. 

A. Yes. 

Q. Before the accident there were two cross arm 
signs, were [61] there not? A. Yes, sir. 

Mr. Dunne: We will ask that this be marked as 
our next exhibit. 
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received in evidence and marked Defendant’s 
Exhibit G.) 


Mr. Dunne: Q. And another one taken from 
the same point, 75 feet back from the track, look- 
ing down now along the track: Does that correctly 
show the physical objects with the exception of 
a train which is shown in the distance in that 
picture? With that exception does it show the 
physical conditions on the morning of the accident? 

A. It shows the physical conditions, yes. 

Q. How about that train? Could you see a train 
that far away? 

Mr. Myers: When, counsel? 

Mr. Dunne: The morning of the accident. 

Mr. Myers: That is objected to, your Honor, 
unless the distance is specified as to how far the 
train is from the crossing. 

My. Dunne: I do not know. That is the reason 
I want to ask the witness, if he could see a train 
in that locality. 

Mi. Myers: It is impossible to tell from a photo- 
egvaph, counsel. You know that. 

The Court: The inquiry is addressed to the wit- 
ness. He is asking him. [62] 

The Witness: I don’t know if I could tell or not. 
I don’t know how far the train is. 

The Court: That is the answer. 

Mr. Dunne: I offer this as our next exhibit in 
order. 
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(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit H.) 


Mr. Dunne: Q. ‘This next one shows the same 
thing, does it not, with the train closer to the 
crossing ¢ A. Yes, it does. 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit I.) 


Mr. Dunne: Counsel, I won’t put that in unless 
you want it. [ do not think it helps anything. 

Mr. Myers: It is your picture. 

Mr. Dunne: You ean have it if you want it. 
I do not think it aids anything. 

May I, My. Clerk, see the plaintiff’s exhibits? I 
do not want to duplicate them unnecessarily. 

Q. I show you one more, which is like two of 
those which counsel showed you, with the exception 
that they are taken a little farther back, and ask 
you if that correctly represents a view down the 
railroad track looking in the direction in which 
the train is coming, with the exception that one 
cross arm sign has been knocked down. 

A. The train was not coming from that direc- 
tion. That is [63] looking north. 

Q. That is right. The train was going north, 


wasn’t it? A. It was going north, yes. 
@. So that is looking in the same direction the 
train is going? pemeliaty 1s TISht: 


Q. The way people looking ahead on the engine 
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or the train would look? A. That is right, 
Mr. Dunne: I will offer that as our next 

exhibit. 


(The photograph referred to was thereupon 
recelved in evidence and marked Defendant’s 
Exhibit J.) 


Mr. Dunne: Q. As you left home that morning, 
how far was it from the place where Toombs Road 
turns into Beckwith Road? 

A. I don’t know the exact distance. Between 
1/8 and a quarter of a mile. 

Q. How fast did you drive down that? 

A. Not very fast, about 30 miles an hour. 

Q. And then you turned left into Beckwith 
Road? A. That is right. 

Q. About three miles from the railroad track, 
is that correct? A. That is right. 

Q. Is Beckwith Road straight down to the rail- 
road track? A. Yes, it is. 

Q. A two-line highway with lanes marked, with 
a divided mark [64] in the middle? 

A. That is right. 

Q. As you went down Beckwith Road toward 
the railroad track, how fast were you traveling? 

A. About 35 or 40 miles an hour. 

Q. What were you and your brother and father 
doing as you drove along Beckwith Road after you 
turned in from Toombs Road ? 

A. We discussed this ranch for a short time. 

Q. When did that discussion cease? 
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A. About a half mile or a mile before we got 
to the tracks. 

Q. How do you fix that distance at a half mile 
or a mile? 

A. What do you mean, how do I fix that dist- 
ance ? 

@. How did you know you were a half mile or 
a mile from the tracks when that conversation 
ceased ? 

Mr. Myers: That is argumentative. 

The Court: It is permissible. It is cross-examina- 
tion. 

The Witness: Well, it was a few minutes before 
the accident, about five minutes. 

Mr. Dunne: Q. About five minutes? 

A. Probably less. I am not sure. 

Q. What is your best estimate of that time? 

A. I don’t know. Between three and five min- 
utes, maybe less. 

@. You think it took you from three to five 
minutes, at 40 miles an hour to travel from a half 
mile to a mile? 

A. It would take less, naturally. [65] 

Q. What now is your best estimate or have you 
any recollection? Mr. Souza, if you do not have 
any recollection, don’t hesitate to say so. 

A. No, I don’t know for sure. 

@. Do you have any clear recollection of how 
far you were from the crossing at that time? 

A. You mean when we ceased talking? 

Q. Yes. 
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A. I knew we were quite a ways back because 
we didn’t talk at all, very little, from the time we 
left. 

Q. You spoke of a fence that was on your right 
where grape vines were growing. How far back 
from the track along Beckwith Road does that 
fence with those vines over it extend? 

A. It runs back two or three hundred feet, 
mavbe more. I don’t know. 

What? 

Maybe more. I don’t know for sure. 

What is your best estimate of that? 
Around 300 feet. 

I show you this picture, Defendant’s Exhibit 
A. That seems to indicate that it ends, and that 
there is a road off toward the right just before 
that crossing sign. A. That is right. 

(). Does it extend farther back from the railroad 
tracks than that or is that the place where it ends? 

A. That is where it ends. 

Myr. Myers: What is that distance, counsel? 

Mr. Dunne: 600 feet. 

Q. And your estimate of that is two to three 
hundred feet, is that correct? 

A. I wasn’t sure. I just guessed at it. 

Q. I know, but I want your estimate of distance. 
Your estimate of that distance was two to three 
hundred feet? 

A. That is what I guessed it at, yes. 

Q@. You gave us some other distances here on 
direct examination. Are they just guesses or are 


(OrOPre 
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they estimates, the same as this one, or guesses 
the same as this one? 

Mr. Myers: Your Honor, that is not proper 
cross-examination. The witness has estimated, given 
his best judgment as to distance, and I do not 
think it is fair to ask him a question such as that. 

The Court: I wouldn’t use that word ‘‘guess’’. 
I think the form of the question is objectionable. 

Mr. Dunne: I used it only because the witness 
used it, your Honor. 

The Court: I think it should be reworded asking 
him if he is certain or if it is merely an estimate. 

Mr. Dunne: Q. These other distances that you 
eave, are they merely estimates? 

A. Most of them are estimates, yes. [67] 

Q. Let me ask you this. Will you estimate for 
me, your best estimate now, the distance that the 
Valley Brew sign is from Beckwith Road at the 
crossing ? 

Mr. Myers: Just a minute, your Honor, before 
the witness answers that question. 

Mr. Dunne: It shows in Defendant’s Exhibit 
B. [68] 

Mr. Myers: That is objected to as incompetent, 
irrelevant and immaterial. I don’t know what a 
sien has to do with this question. It is a sign 
sitting there in the field away from the crossing. 

Mr. Dunne: I want to test the witness’ capacity 
to estimate distances. 

Mr. Myers: He may not have paid any attention 
to that sign. There is no reason why he should pay 
attention to that sign. 
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The Court: You know, Mr. Myers, it is very 
important to exchange—I address both counsel, I 
think you should desist in engaging in the side 
comments. Kindly address your objections to the 
Court and I will rule on them. When you are talk- 
ing to each other I don’t know what you are doing, 
whether you are just exchanging views, or whether 
you are asking me to rule on something. 

Mr. Myers: Your Honor, I am sorry; that is 
true. With reference to this last question that 
was asked on Defendant’s Exhibit F, that is ob- 
jected to on the ground it has nothing to do with 
the happening of this accident. He is asking this 
witness to estimate the distance of that sign that 
is located back of the crossing out in a field, and 
that has nothing to do with the accident, at all. 

The Court: I think the conduct of this witness, 
who was the driver of the car, at or about—the 
attention, the observation, [69] what he was doing, 
whether he was watching the road, whether he was 
talking to someone is all a proper subject of 
inquiry for the purpose of his alertness, whether 
he has his mind on the wheel, or the road, or 
whether he was talking to somebody else, and what 
he saw or did not see. 

Mr. Myers: That is just the point. Looking at 
a sign out in the field away from where he is 
going would show that he was not alert, that he 
was not looking where he was driving. That is 
the point. There was no evidence he even saw the 
sign on the morning of the accident. 

The Court: He is not required to take the 
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witness’ statement on that. He is not his witness. 
He has a right to test the verity of his statements, 
by asking him things which might detract from 
his statement. 

Aly. Myers: Your Honor, I agree with your 
Honor, but my point is there is no evidence yet 
that this witness saw this sign, at all, and he is 
asking—he is predicating his question on that 
eround. 

The Court: Mr. Myers, you know I seek to 
avoid any statement in the course of the trial which 
might lead the jury to infer that I expressed an 
opinion as to the facts. You have tried at least 
one case before me, and Mr. Dunne has tried 
several, and other members of your firm have tried 
many of them before me, both here and in my own 
district, both the Northern District and Southern 
District, and you know [70] I try to avoid making 
any comment that might lead the jury to believe 
I expressed an opinion as to the facts. I could 
give you a perfect answer to your statement, but 
I don’t choose to. I merely say whether he saw it 
or not is a proper subject of inquiry. Suppose 
he did not see it? It is a subject of argument 
whether if he had looked he would have seen it. 

Mr. Myers: Well, will your Honor look at the 
exhibit ? 

The Court: No, I am not going to do that. 

Mr. Myers: I will submit the matter. 

The Court: The witness knows the crossing bet- 
ter than we do. He was there. 

Mr. Myers: ‘That is not the crossing— 
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The Court: It is at or about. You are not 
limited to the locale of the crossing. I want to 
assure you this is not the first crossing case I tried. 
T think it is the eleventh or twelfth that I have 
tried in the last few years. The last one I tried 
was in Fresno in March of this year, so I have 
some familiarity with the rules which apply to the 
scope of inquiry. All I am saying is this, that the 
defendant has a right to examine the witness as to 
all the objects which are around and about the 
crossing within a reasonable distance, before or 
after or around it on that morning, and it was not 
dark, although you said in your opening statement 
it was hazy. Well, there has been no evidence, so 
anything that was visible [71] or about, at or near 
the crossing is a subject of inquiry. 

Mr. Myers: Your Honor, I am sorry, but this 
witness has testified already that it was hazy that 
morning, that there was a ground haze. That was 
on direct examination. 

The Court: All right. 

Mr. Myers: I am sorry, but that was it. 

The Court: That may have slipped. All right. 
Then he has a right to find out how hazy it was, 
whether he could see things. 

Mr. Myers: Very well. 

The Court: Let’s find out. 

Mr. Dunne: I think I can recall the question. 

@. What is the best estimate of the distance the 
Valley Brew sign is from the crossing of Beck- 
with Road and the railroad track? 
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A. Somewhere in the vicinity of 600 fect, I 
would estimate. 

Q. That is your best estimate. As you drove 
down Beckwith Road toward the erossing, was 
there any traffic on Highway 99? 

A. I don’t recall. 

Q. As you drove down Beckwith Road toward 
the crossing at any time before the accident was 
anybody over at the service station? 

A. I don’t recall that. 

Q. Did you look? 

A. I did not look at the service station, no. [72] 

Q. As you drove up Beckwith Road, how far 
from the railroad track were you when you first 
Slowed down from 40 miles an hour, or whatever 
the speed was that you had been traveling? 

A. I would say about, around 200 or 300 feet; 
maybe less. That is my estimate. 

@. Did you use the brake in slowing down? 

A. No. I just took my foot off the accelerator. 

Q. At what speed were you going at the time 
you passed beyond the grape vine hedge to your 
right? A. About 10 or 15 miles an hour. 

Q. Was there any traffic ahead of you on the 
Beckwith Road? A. No, there was not. 

Q. As far as you know, was there any traffic 
behind you? A. I don’t know. 

Q. Was there any traffic after you were within 
200 feet of the railroad tracks, was there any traf- 
fic on Beckwith Road going in the other direction? 

A. I don’t recall; I don’t think there was. 
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Q. Did you have a radio in that car? 

A. Wes, I have: 

Q. Was it on or not? A. No, it was off. 

Q. At no time until you got on the railroad 
tracks did you see any train or locomotive; that is 
correct, isn’t it? 

A. Not until I got on the track did I see it. [73] 

Q. You got on the tracks. What position was 
your automobile on the tracks when you first saw 
the railroad locomotive? 

A. Well, I was straddling, almost straddling the 
tracks. 

@. Is it fair to say that the center of your car 
was about over the center of the tracks? 

A. No, I wouldn’t. I would say it was just a 
little over, more toward the front than the center. 

@. You then looked and for the first time saw 
that railroad locomotive? A. Right. 

Mr. Dunne: Did your Honor indicate you wanted 
to adjourn ? 

The Court: Well, I wanted to reach—you know, 
I usually don’t look at the clock, but many of these 
jurors live across the bay. 

Mr. Dunne: Yes, your Honor. 

The Court: And I try, if I work long hours I 
try to do it at noon rather than in the afternoon. 
J was trying to find a stopping point. 

Mr. Dunne: I can suspend now. 

The Court: If it is all right. I know you prob- 
ably cannot finish with the cross-examination. 

Mr. Dunne: I cannot. 


John Martin Souza, et al. 139 


(Testimony of John Martin Souza.) 

The Court: As you know, ordinarily I don’t like 
to break the continuity of an examination or cross- 
examination, because many times it is in the interest 
of the proper presentation [74] of the case to 
continue with the examination and not to break it 
off, especially when we adjourn until the following 
morning. I may say that after 21 years as a judge 
I still am not a whistle man, but I am taking into 
consideration all the circumstances of the case, and 
your needs, and if I run over it is merely because 
I feel that the particular situation requires it. As 
long as we cannot finish with this witness there 
is no use to disorganize your plans and your trans- 
portation methods by running over, because this 
case will take several days. 


Step down, Mr. Souza. 


Ladies and gentlemen, we are about to take an 
adjournment until tomorrow morning at ten o’clock. 
The court instructs you not to converse among 
yourselves, or with anyone else on any subject con- 
nected with this trial, or to form or express an 
opinion thereon until the ease is finaly submitted 
to you. You are just hearing the first witness giv- 
ing his version of the accident. You may gather 
from the statements of counsel that there prob- 
ably will be contradictions in the testimony as to 
what exactly took place at the crossing. It will be 
up to you to determine the facts in the case, as I 
informed you when you were examined, and it is 
very important that you keep an open mind until 
you have heard all the testimony relating to the 
particular incident, and much more important until 
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you have heard the instructions [75] on the law 
to be given you by the judge of this court, and, 
incidentally, if you have been wondering what I 
was doing here, well, I am working on the instruc- 
tions to be given to you when the testimony is con- 
cluded, and until you have those you won’t have 
the touchstone upon which to assay the facts; so 
keep your minds open as to anything you hear until 
all the evidence is in and the eéase is submitted to 
you. When you come in the morning you go into 
the jury room and remain there until we eall you... 


(The trial was then adjourned until tomor- 
row, Wednesday, July 21, 1948, at ten o’clock 
a.m.) [76] 


Wednesday, July 21, 1948, 10:00 o’Clock A.M. 

The Clerk: The case of Souza vs. Southern 
Pacific Company, on trial. 

Mr. Myers: Ready. 

The Court: Proceed. 


JOHN MARTIN SOUZA, 
recalled, and having been previously sworn, testi- 
fied as follows: 


(Resumed ) 


Cross-Examination 


By Mr. Dunne: 
Q. Mr. Souza, your automobile was a 1941 Ford 
coupe? A. That’s right. 
Was it a big Ford or a little Ford? 
It was an 8. 
An 8. How many seats did it have? 
One seat. 


POPS 
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One seat? A. That’s right. 

That was the seat that the driver sat on? 
That’s right. 

Did it have any short seat in back of it? 
No. 

Then the seat backed right up against the 
Prick of the car? [77] 

A. Well, there was a small space in back of the 
seat, between that and the rear window. 

Q. Did that go down to the floor where you 
could put bags? A. No. 

@. Just a shelf? A. That’s right. 

@. Did it have a divided windshield? 

A. Yes. 

@. How did the doors open, were they hinged to 
the front of the seat, or the windshield, or in back? 

A. At the front. 

Q. Then over on the right-hand corner where 
the door hinged there was a post, was there not? 

A. Yes, there was. 

Q. And right over at that angle, looking there, 
there was a blind spot when you were driving, 
wasn’t there? 

A. At times it would be. 

Q. You were in the front seat behind the wheel? 

A. That’s right. 

Q. At the time of the accident, and your brother 
was in that same seat next to you? 

A. That’s right. 

Q. And your father, then, was in that same seat 
to your brother’s right? A. 'That’s right. [78] 


OPOoPoS 
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Q. You told us yesterday, and I will ask you 
if it is correct, that your automobile was over the 
rails of the track straddling the track, when you 
first saw the locomotive. 

A. When I first saw it, I would say the front 
wheels were over, getting over the tracks. 

Q. What part of the locomotive did you see at 
that time? 

A. I just seen the front end of it. 

Q. After you stopped and started again, were 
you looking ahead in the direction in which you 
were driving? 

A. After I started, yes, I was looking ahead. 

Q. Did you, up until the time that the locomo- 
tive struck the automobile, ever hear the locomo- 
tive ? A. No, I did not. 
Did you hear any whistle? 

No, I didn’t hear a whistle. 

Did you hear any bell? 

No, I didn’t hear a bell. 

Did you hear any other noise from it? 

No, I did not. 

Did you hear any rumbling of the wheels? 
No, I didn’t hear anything. 

Did you hear any rumbling of rails? 

No, I didn’t. 

You heard no sound at all? 

No, I didn’t hear any sound of the train. 
When you were stopped 20 feet from the 
iid Hick and looked to your right, did you look through 
the side window, or through the windshield ? 

A. I don’t remember. 


OP OPOPOPOPOPO 
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Q. When you were astraddle of the track and 
looked at the locomotive, did you look through the 
windshield, or through the side window? 

A. Through the side window. 

Q. What made you look to your right through 
the side window? 

A. I don’t know. 

@. It is possible that it was some noise from 
the locomotive ? 

A. It might have been, I don’t know. 

@. Is it possible it was a whistle from the loco- 
motive? A. I don’t think so. 

Q. But you are not sure? 

A. No, I am not sure. 

Q. As you were approaching the crossing before 
you had come to a stop did you look to your left? 

A. When I was stopped I looked to my left, yes. 

Q. When you looked to your left, were you 
able to see down the railroad track to your left? 

A. Yes, I was. 

Q. How far? 

A. I would say about 200 yards. [80] 

Q. To your léft? A. That’s right. 

Q. The same distance to your right? 

A. That’s right. 

Q. Had you done any work at your father’s 
dairy on this morning before you left? 

A. Yes, I had. 

Q. What had you done? 

A. I had helped him milk the cows. 
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Q. At about what time had you started in at 

that work? A. About 5:30. 

Was it dark at that time? 

I don’t remember if it was, or not. 

What time did it get light, do you remember? 
I don’t remember. 

Can you give us any idea, at all? 

It might have got light, maybe at 5:30 or 6. 
That is your best recollection now? 

That’s right. 

You told us when you stopped you could see 
to your left 200 yards and you could see to your 
right 200 yards. Upon what do you fix that esti- 
mate? A. You mean the distance in feet? 

@. Yes. You said you could see to the left 200 
yards and to the right 200 yards. Upon what do 
you fix that distance? [81] 

A. 200 yards is 600 feet. 

Q. Yes, that’s right. Did you fix that by any 
objects? A. No, I didn’t. 

Q. Then how did you fix that distance? 

A. I just guessed it. That is just an estimation. 

Q. That is an estimation. Did you estimate it 
by objects that you could see? 

A. No, I did not. 

Q. When you were there, stopped, and looking 
down the railroad track to your right, tell us what 
you saw. 

A. I didn’t see anything; I just seen the rails. 

Q. Is that all? A. That is all. 

Q. See any poles? 

A. I didn’t look for any poles. 
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@. See any trees? 

A. Naturally, there are trees in. 

@. You say—the reporter didn’t get the entire 
answer. 

A. If there was trees probably in my vision 
somewhere, but they just didn’t focus. 

Q. Was there anything else tha focused when 
you looked to the right? A. No. 

Q. Did you notice the Valley Brew sign? 

A. No, I did not. [82] 

@. Did you notice the fences? 

A. JI didn’t notice them. 

Q. Did you notice anything at all of any kind 
or character other than the rails of the track? 

A. No, I don’t remember noticing anything. 

Q. At that time you looked to the right, and 
then you swung your vision around and looked to 
the left? 

A. That’s right, when I was stopped. 

Q. When you were stopped, that is what I am 
talking about. Do you recall anything that you 
saw at that time when you looked to your left? 

A. Just the rails, and there is an orchard on 
the right that I could see. 

Q. Well, you are mistaken by saying an orchard 
on the right. You mean the left, don’t you? 

A. Yes. 

Q. There is a walnut orchard to the left? 

A. Yes. 

Q. When you looked ahead, do you remember 
anything that you saw at that time? 

A. There was a gas station across the road. 
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Q. What did you see at that gas station? 

A. Nothing in particular, I just—I didn’t ex- 
actly look at the station. It was just in my line 
of vision. 

Q. Did you see any automobiles moving? [83] 

A. No, I didn’t. 

Q. At the time you left home, and at the ranch 
was there any haze there? 


A. Yes, there is haze all through that country. 


Q. Haze all through it. Will you please de- 
scribe that haze that you have referred to for us? 

A. Well, it is sort of a low-hanging mist. It 
wasn’t high. 

Q. How high? A. How high? 

@. Yes. 

A. J would say not very high from the ground, 
maybe five feet from the ground. 


Q. Five feet from the ground? A. Yes. 
@. You didn’t have your windshield wiper go- 
ing, did you? A. No. 


@. With that mist at 5 feet from the ground, 
how far ahead into the mist could you see? 

A. About 600 feet. 

@. About 600 feet. How far could you see up 
over that mist, over that 5 feet, where there was 
no mist? 

A. I say the mist started at 5 feet from the 
ground. 

Q. It was a low-hanging mist? A. Yes. 

Q. I want to know about the mist. Was it 
down on the ground? [84] 

A. No, it was not down on the ground. 
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Q. It was 5 feet above the ground? 

A. Approximately. 

Q. ‘Then underneath it, how far could you see? 

A. It depends on how close to the ground. 

Q. This is 5 feet from the ground. How high 
were your eyes when you were sitting in the auto- 
mobile, from the ground? A. About 5 feet. 

Q. When you looked ahead under it how far 
could you see? A. For about 600 feet. 

@. When you looked through it how far could 
you see? A. About the same. 

Q. About the same. So the mist didn’t make 
any difference then, did it? A. Yes, it did. 

Q. What was the difference that the mist made? 

A. Well, it entered into it, anyway. 

Q. What? A. It entered into it. 

@. J will ask you this: How far could you see 
where there was no mist, and how far could you 
see where there was mist? 

A. I would say the mist was hanging through 
there. It didn’t exactly cut off sharply at five feet. 
How high up did that mist go? 

I don’t know. [85] 

Could you see the sun? 

Yes, I could. 

So it was clear, you could see through the 
Est, you saw the sun, itself? A. Certainly. 

Q. What is your estimate of how high above 
the ground the top of that mist was? 

A. I couldn’t say. 

Q. You saw the top of trees? 

A. I could see the trees if they were close to me. 
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Q. Was the mist as high as the top of the trees. 

A. I don’t know. 

Q. If I understand you, this mist was lying 
right over this country side in a band that started 
approximately five feet above the ground, it didn’t 
come down to the ground, and then was up for a 
distance that you could not estimate, and then above 
that it was clear. 


A. I believe that’s right. 

Q. No clouds in the sky? 

A. I don’t know. 

Q. Any wind blowing? 

A. I don’t remember if there was, or not. 

@. This mist, what was its character, was it 
damp ? 1 


A. Well, it was a cool morning. I guess you 
would say it was sort of damp. [86] 

Q. Not damp enough, however, to get on your 
windshield to fog it so you had to use your wind- 
shield wiper? A. No. 

Q. Was it a mist, or was it a haze? 

A. Well, it was sort of a mist, I would say. 

The Court: What time of year was this? 

Mr. Dunne: October 11, 1945, your Honor. 

The Court: All right. 

Q. (By Mr. Dunne): Did you ever have a con- 
versation with a Mr. Aguer? 

A. No; I never heard of him. 

Q. Did you ever have a conversation, I think 
at your father’s home, with a Mr. Bernard G. 
Aguer, an investigator, a claims agent of the South- 
ern Pacific Company, who came there and had a 
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conversation with you, and I think your mother 
was present; do you recall that? 

A. I recall some Southern Pacific Agent com- 
ing there, yes. 

Q. That was on the 21st day of October, 1945, 
ten days after this accident? 

A. I don’t think it was ten days. I think it 
was less. 

@. You think it was less. So you were at home 
after the accident ? A. Yes. 

@. At the time he called your mother was there? 

A. Yes, she was. [87] 

A. Yes, there was a conversation. 

@. He asked you some questions about this acci- 
dent and you gave him some answers; isn’t that 
true? 

A. He asked me a few questions, yes. 

Q. Then as he was talking and you were talk- 
ing, he wrote some things down? 

A. I don’t remember him writing anything, no. 

Q. Isn’t it a fact that he wrote some things 
down and you then read over what he had written 
down? A. No, that is not true. 

@. Did he show you this statement and ask you 
to sign it, and you refused to sign it? 

A. He didn’t take any statement. 

Q. Let me show it to you. I will show it to 
counsel first (handing document to counsel). There 
are six sheets of paper there. Have you ever seen 
any of those before? [88] 

A. This was not written in my presence. 

Q. Have you ever seen it before? 

A. I have not. 
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Mr. Dunne: I will ask that this be marked for 


identification. 


(The statement referred to was thereupon 
marked Defendant’s Exhibit K for identifi- 
cation.) 


Q. (By Mr. Dunne): Mr. Souza, I will ask you 
whether or not it is not a fact that on the occasion 
of this conversation with Mr. Aguer, the Southern 
Pacific claims agent or investigator, called upon 
you and had a conversation with you, you told him 
in substance or effect that on the morning and at 
the time of the accident it was a nice, clear, dry 
morning ? 

A. No, I didn’t tell him that. 

Q. Did you tell him any part of that? 

A. No, I didn’t tell him that. 

Q. Did you tell him it was a nice morning? 

A. I don’t recall if I said that. When he came 
back I told him I didn’t care to discuss the accident. 
Did you discuss it at all with him? 

Well, we discussed maybe a little. 

Did you tell him it was a clear morning? 

I don’t recall if I did or not. 

Did you tell him it was a dry morning? 

I remember I told him that I didn’t care to 
ates it and [89] then he left. 

@. By the way, what was the condition of the 
weather when you got up around 5:00, between 
5:00 and 6:00? A. Well, it was cool. 

@. What else about the weather at that time? 
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A. Well, I don’t remember if it was dark or 
light. 

Q@. Do you remember anything else about the 
weather at that time? A. It was cool. 

Q. When you quit milking the cows, did you 
then have breakfast? A. Yes, I did. 

@. What was the condition of the weather at 
that time? A. It was misty. 

Q. A mist came up after you first started in, 
after you first got up? 

A. I don’t remember if it did or not. 

Q. Do you remember when the mist came up? 

A. No, I don’t remember exactly when it came 
up. 

Q. It came up, however, some time after you 
got up? 

A. I don’t remember if it was there before I 
got up or after. 

Q. Did it change in character at any time from 
the time you got up until the time of the accident? 

A. I don’t remember if it did or not. 

Q. Did you in the course of that conversation 
with Mr. Aguer [90] say to him in substance and 
effect, and J ask you if it is not a fact that you 
did say this to him, that when you were about 100 
to 150 yards away from the crossing you looked 
for a train? Did you say that to him? 

A. No, we did not discuss that fact at all. 

Q. Did you at that time say to him, “I was 
slowing up and driving about 30 miles an hour at 
that time’’? 

A. We didn’t discuss it that far at all. 
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Q. Is it a fact that you then said to him, *‘ When 
I looked for a train I looked through the wind- 
shield’’? 

A. No, I didn’t say anything about that much 
of the accident. 

Q. Did you then say, ‘‘I never seen any train’’? 

A. I said that I didn’t see a train. Yes, I said 
that. 

@. You said that much? A. Yes. 

@. Is ita fact that you said to him at that time, 
‘*l could see over this grapevine-covered fence’’? 

A. No, I didn’t say that. 

Q. Did you say anything about the grapevine 
fence? 

A. Yes, I said there was a grapevine fence there. 

Q. Isn’t it a fact that you said you could see 
over it? 

A. No, I didn’t say anything about seeimg 
around it or over it. 

Q. Didn’t you tell him at that time, ‘‘And when 
I got about 40 yards from the crossing I looked 
again through the windshield [91] to my right and 
to my left’’? Did you say that to him? 

A. No, we didn’t discuss that much of it. 

Q. Didn’t you say that when you were still 
closer to the track, ‘‘I still had the fence on my 
right but could see over the fence O. K.’’? 

A. I didn’t discuss it that far. 

Q. Did you say to him, ‘‘When I got about 10 
feet from the crossing I was slowed up to about 8 
miles an hour’’? Did you say that to him? 

A. We didn’t discuss any measurements or 
speeds at all. 
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@. Did you tell him, ‘About this time I was 
going into the track and was going about 5 miles 
an hour. I was shifting from high to second gear 
and looking straight ahead’’? 

A. No, I didn’t say that. 

Q. Did you say any part of that to him? 

A. No, I did not. 

Q. Did you say anything to him about shifting 
gears? ma Noe] didenot. 

A. How long was he there? 

A. I don’t remember. Just maybe five or ten 
minutes. 

Q. Aside from saying that you didn’t hear any- 
thing, did you at that time say anything else about 
how the accident happened ? 

I don’t remember if I did. 

Do you remember anything about it at all? 
About what? 

About that conversation. 

I know he asked the names of all the family. 
Did you tell him at that time that probably 
fhe 1 reason you did not see the engine was because 
of the blind spot where the door hinges to the 
windshield ? 

A. No, I didn’t say anything about that. 

Q. Did you say anything about the blind spot 
at all? A. No, I did not. 

Q. Did you tell him at that time whether or 
not you had a driver’s license? 

A. I didn’t say anything about an operator’s 
license at all. 
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Q. Did you have any discussion with him as to 
where or when you had obtained the automobile? 

“A. JI don’t remember if I did or not. 

Q. Do you remember anything about the con- 
versation at all? A. Yes. 

Q. What do you remember about the conversa- 
tion. 

A. Well, he asked the names of all the rest of 
iny family. 

Q. Is that all? 

A. Well, he asked me how the accident hap- 
pened and I told him I didn’t see the train. 

Q. Anything else? 

A. Then I told him I didn’t care to discuss the 
accident any further. [93] 

Q. From the time you came down Beckwith 
Road and got to the point where the grapevine 
fence was to your right, from that time can you 
now recall anything that you recall seeing at that 
time except the front end of the locomotive when 
it was about 75 feet away from you, 50 to 75 feet, 
I think you said? 

A. When I was on the tracks. 

Q. Yes. Can you recall any other single thing 
distinctly now that you remember seeing at that 
time? A. No. 

Q. Can you remember now anything that you 
heard at any time from this time 600 feet away 
and you came along by that grapevine fence and 
went up to the track? 

A. I don’t remember hearing anything. 

Q. So of the things that you can now remember 
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in the course of driving up to the track and get- 
ting onto the track, of the things that you saw and 
that fixed themselves in your memory, that you 
noticed and charged your memory with, the only 
thing is the front end of the locomotive 50 to 75 
feet away? 

A. I remember when I started up, I looked up 
and the gas station was there. 
But you do not recall what you saw there? 
No. 
You do not recall what trees you saw? 
Well, the trees would be in my vision. 
But you do not recall what poles you saw? 
. Well, it is the same poles. I know that place 
pretty well. 

Q. Just at that corner was there a house to the 
right ? A. Not right on the corner, no. 

Q. Somewhat back from the intersection ? 

meelWat is right. 

Q. Did you see anybody there? 

A. No, I did not. 

@. Did you see anybody to your left in the 
walnut grove? A. No, I did not. 

Q. Did you see anybody ahead of you? 

A. No, I did not. 

My. Dunne: No further questions. 

The Court: Any redirect? 
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Redirect Examination 
Q. (By Mr. Myers): So that there will be no 
question about it, Mr. Souza, after you brought 
your car to a stop approximately 20 feet from the 
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railroad tracks, I believe you said you looked to 
the right, is that right? 

Myr. Dunne: That is objected to as leading. 

The Court: The objection is sustained. He has 
already given a full description. It is not neces- 
sary to repeat it. The only object of redirect ex- 
amination is merely to explain anything that he 
said on cross, and not to have the last word of 
the witness. [95] 

Q. (By Mr. Myers): Mr. Souza, when you were 
at a stop did you look one way or the other? 

Yes, I did when I was stopped. 

What way did you look first? 

I looked to my right first. 

How long did you look to your right? 

T'wo or three seconds. 

Did you look in any other direction? 

Then I looked to my left. 

How long did you look in that direction? 
Another two or three seconds. 

When you moved from a stop over to the 
point where your automobile was struck, what was 
your maximum speed at any time, that is, the 
highest speed that you went now when you moved 
up from the stop? 

A. I would say three or four miles an hour. 

Q. Three to four miles an hour, so that it went 
from a stop up to three or four miles an hour and 
then the accident happened, is that right? 

A. That is right. 

@. When you looked to your right and you 
looked to the left, what if anything did you ob- 
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serve with reference to this mist or haze that 
you have described? In other words, I want to 
know how far down those tracks you had an un- 
impaired vision. 

A. I would say I could see about 600 feet. [96] 

@. And that would be in what direction? Just 
one direction or both directions? 

A. Well, I could probably see a little more to 
my left as the sun would be in my eyes. 

Mr. Myers: I think that is all. 

Mr. Dunne: No more questions. 

The Court: Step down. Call your next witness. 

Mr. Myers: Call Mr. Oran Davis. Pardon me, 
your Honor. I called this one witness. He is 
going to be a long witness. There is a member 
of the Highway Patrol who is out there in the 
witness room and who will probably not take more 
than a few minutes to examine. May I call him 
instead of Mr. Davis? 

The Court: Very well. 

Mr. Myers: Please send in Mr. Hansen, the 
Highway Patrolman, first, Mr. Davis. I do not 
want to keep the police officer waiting, your Honor. 

The Court: All right. 


ANTHONY A. HANSEN 


was called as a witness on behalf of the plaintiff, 
and being first duly sworn, testified as follows: 

Q. (By the Clerk): Will you state your name 
to the jury? A. Anthony A. Hansen. 


158 Southern Pacific Company vs. 
(Testimony of Anthony A. Hansen.) 


Direct Examination 

Q. (By My. Myers): Where do you live, Mr. 
Hansen? [97] 

A. At Modesto. 

@. What is your occupation? 

A. Jam a state traffic officer of the California 
Highway Patrol. 

Q. How long have you been such? 

A. Approximately seven years. 

Q. That was your employment on the 11th day 


of October 1945? A. Yes. 
Q. On that day do you recall what hours you 
were on duty? A. Yes. 


Q@. What were they. 

A. Nine in the morning until six in the eve- 
ning. 

Q. On that day or on that morning, Mr. Han- 
sen, did you receive any call to go to the scene 
of an accident? A. Yes. 

Q. What time did you receive that call, do you 
remember ? 

A. As near as I can remember, shortly after 
9:00 o’clock. 

Q. Then did you proceed to the scene of this 
accident ? A. Yes. 

Q@. Where was that? 

A. At the intersection of Beckwith Road and 
99 Highway, at the railroad crossing, the Southern 
Pacific Crossing. 

Q. Just tell us when you got there what, if 
anything, you observed ? 
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A.’ I observed a car, the wrecked car had ap- 
parently been thrown [98] off the track by the 
unpact of an accident, and had broken off a wooden 
crossing sign and three people lying injured on 
the ground. 

Q. What were their conditions? 

A. Apparently they were very severely injured. 
I ascertained that one had been apparently killed 
outright at the time of the accident. 

Q. Did you see the driver of the automobile, 
this young man here, Mr. John Martin Souza? 

A. Yes. 

Q. What was his condition? 

A. He was apparently in very great shock and 
possibly other injuries that I could not determine 
at the time of the accident. 

@. What was the condition of the third occu- 
pant of that automobile? Was he conscious, un- 
conscious or what? 

A. He was more or less unconscious. He was 
not intelligible in his speech or anything. You 
might say he was unconscious for the purpose 
of 


Q. When you arrived there at the scene of the 
accident and saw these injured parties, did you 
interview them or anything with reference to the 
accident ? 

A. That was impossible due to their condition. 

Q. What, if anything, did you do with refer- 
ence to calling an ambulance? [99] 

A. I ascertained that an ambulance had already 
been called and beset myself with assisting the in- 
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jured people at the scene until the ambulance 
arrived. 

Q. Besides the occupants of the automobile, did 
you see any members of the engine or train crew? 

A. Yes. 

Q. How many were there? 

A. ‘T'wo that I could remember. 

@. And you interviewed those, or did you? 

A. I talked with them and got the pertinent 
information for the accident report. 

Q. How long had you been there when the am- 
bulance arrived? 

A. Oh, probably seven or eight minutes. 

Q. Just tell us what you did with reference to 
making an investigation of this accident. Did you 
find out whether or not there were any witnesses 
present ? A. Well, I—— 

Mr. Dunne: That is objected to as calling for 
hearsay. Obviously you could find that out only 
by asking 

The Court: J beg your pardon? 

Mr. Dunne: It is objected to as calling for 
hearsay. 

The Court: I do not know. He is not going 
to testify as to what he found out. He is not 
going to testify to hearsay. He is merely testify- 
ing to the inquiry he made. Go ahead. Jt may 
be stated whether a man asked who other than 
the persons [100] riding in the car may have seen 
the accident. Overruled. 

The Witness: I was busy with the imjured 
until after the ambulance left. JI had no time to 
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do anything other than look out for the injured 
people, and then I immediately, after the ambu- 
lance left, asked if there were any witnesses at 
the scene of the accident who had seen the accident. 

Q. (By Mr. Myers): At that time did you 
obtain any? A. I did not. 

Q. Officer Hansen, are you familiar with that 
particular district between North Avenue and Beck- 
with Road? A. Yes. 

Q. ‘The intersection of those roads with High- 
way 99? A. Yes. 

Q. Do you know approximately how far those 
roads are apart? A. Approximately, yes. 

Q. What is your best estimate? 

A. JI would say right in the vicinity of three 
quarters of a mile. 

Q. When you came to the scene of the accident, 
from what direction did you come? 

A. I came from Modesto. That would be trav- 
eling in a northerly direction. 

Q. Do you recall what kind of a morning this 
was, that is, whether it was a clear morning or 
just what the weather conditions were? 

A. Yes, it was a characteristic morning for that 
time of the [101] year. It was what would ordi- 
narily be considered clear. There was a light haze 
hanging in the atmosphere, but nothing that would 
be considered out of the ordinary. 

Q. How far would you say your visibility would 
extend, having in mind the condition of this light 
haze that you say was hanging in the atmosphere? 

A. It would depend upon what you were look- 
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ing at. It might extend 200 feet for one object 
and a thousand feet for another. 
@. That would depend upon the condition of 
the haze at that particular point, is that right? 
A. It would depend also upon the object that 
you were looking at, color, shape, size, and so forth. 
Mr. Myers: You may cross examine. 


Cross Examination 

Q. (By Mr. Dunne): Officer, do you have your 
report here? A. I do not. 

Mr. Dunne: No further questions. 

The Court: Step down. Call your next witness. 

Mr. Myers: ‘Thank you, Officer. Your Honor, 
may this witness be excused? 

The Court: Yes, he may be excused. 


ORAN DAVIS 
was called as a witness on behalf of the plain- 
tiffs and being [102] first duly sworn, testified 
as follows: 
Q. (By the Clerk): Will you state your name 
to the jury? A. Oran Davis. 


Direct Examination 

Q@. (By Mr. Myers): Mr. Davis, will you speak 
up please, in answer to the questions so some of 
us who are a little deaf can hear you? 

A. Yes, sir. 

Q. Where do you live now, Mr. Davis? 

A. Los Angeles, Bellflower. 

Q. Where did you live on the llth day of 
October 1945? 
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A. Modesto, out on Schumate Avenue, on the 
E. Freeman Ranch. 


How long had you been employed there? 
About a little over a year, about a year, 
something like that. 

Q. How long did you live in the vicinity of 
Modesto up until the 11th day of October 1945? 

A. About 10 years. 

@. Before that time, in other words, prior to 
this 10 years that you had lived there, where did 
you live? 

A. Other than Freeman’s—oh, prior to that? 
In Texas. [103] 

Q. Prior to the 10 years you lived in Modesto? 

A. In Texas. 

@. Born and raised in Texas? 

A. Yes, sir. 

Q. Mr. Davis, on the day that this accident 
happened you were working where? 

A. E. Freeman’s. 

Q. Do you recall an accident that happened 
at the intersections of Beckwith Road and the 
railroad crossing ? A. Yes, I do. 

@. Prior to the time that this accident hap- 
pened, what were you doing? 

A. Prior to this time? 

Q. Yes. 

A. Well, I was—what was I doing that morn- 
ing? 


Q. This E. Freeman ranch was a dairy? 
A. Yes, sir. 

@. And you were employed there? 

A. Yes, sir. 

Q. 

A. 


164 Southern Pacific Company vs. 


(Testimony of Oran Davis.) 

Q. That is right. 

A. Well, I was driving down North Road. 

Q@. Where is North Road with reference to 
Beckwith Road ? 

A. It is south of Beckwith Road. 

Q. I have just a rough diagram here, Mr. 
Davis, and I have indicated Beckwith Road here 
as coming into the crossing and Highway 99. 
Would North Avenue or North Road be some- 
where to the south? A. It would. 

Q. In the direction I am indicating here to 
the right of the [104] diagram, is that right? 

A. It would be the south of it. It would be 
the right of it. 

That is right, to the south of Beckwith Road 
or * the right of the diagram. 
To the right of the diagrain. 
Where had you come from? 
Where had I come from that morning? 
That is right. 
J had come from Freeman’s. 
Where were you going? 
I was going over to a fellow by the name 
of Evans across 99, over on Dale Road. 

Q. Were you alone or did you have someone 
with you? A. I had a fellow with me. 

Q. What was his name? A. Lucas. 

Q. Do you remember his first name? 

A. Louis Lueas, I believe. 

Q. Where did he live or work then? 

A. He lived about a quarter of a mile to the 
west of me, working for a fellow by the name of 
Corsan. 
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What was his occupation? 

Dairy milker. 

Do you know where he lives now? 

No, I do not. [105] 

What was the last time you saw Mr. Lucas? 
The last time I saw Mr. Lucas was about— 
well, it was about in the middle of the year, in July, 
I believe, of 1945, something like that. I don’t 
recall the exact date. 

Q. 1945 or 1946? 

A. 1945. I don’t know just exactly—oh, ’45— 
no, I have seen him about a month after that or 
something like that. I don’t know just when. I 
know I had taken him there. I didn’t know the 
fellow so well. I had taken him over to this place 
on the morning of the accident. He hired me to 
take him over there to this Mr. Evans’ ranch and 
after that he moved away, and I met him at one 
time after that. JI don’t know just exactly how 
long it was, maybe a month or two after that, 
something like that. 

Q. In any event, Mr. Davis, did you see an 
accident between a locomotive and an automobile 
at the intersection of Beckwith Road and _ the 
Southern Pacific railroad tracks there? 

A. I did, yes, sir. 

Q. Had you seen that particular locomotive be- 
fore this accident happened? 

A. Before? Yes, sir. 

Q. Where was that locomotive when you first 
saw it? 

A. Just behind me, after I crossed North Road, 
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across the crossing, the railroad crossing on North 
Road—just not exactly behind me, behind and to 
the left of me. [106]. 

Q. Here is a diagram that Mr. Dunne has put 
on the board, and according to that diagram North 
Road comes into the right of the map here across 
the railroad tracks. This is Highway 101 running 
through here. Here is Beckwith Road over to 
the left. In other words, Beckwith Road would 
be approximately north or northwest of North 
Avenue. 

A. It is 99 instead of 101. 

@. Did I saw 101? I am sorry. Highway 99. 
And you say the locomotive was behind you when 
you first saw it? A. Yes, sit. 

Q. Whereabouts was it behind you? Just in- 
dicate here, if you will. 

A. Just as I went across the road, across here, 
I stopped at the railroad crossing and looked down 
the track, and I rolled across, and it whizzed behind 
me about 10 feet after I crossed; I looked around 
to my left and to the side of me and there it was. 

@. When you say it whizzed behind you, where- 
abouts was your automobile? 

A. It was about 10 foot across the track to 
the east. 

Q. To the east of the track, is that right? 

A. Yes. 

Q. What, if anything, that caused your atten- 
tion to the locomotive as you went across the track? 

Mr. Dunne: That is objected to as immaterial. 

The Court: Overruled. 
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The Witness: Go ahead and answer? 

The Court: Go ahead. 

The Witness: I didn’t see the train. I stopped 
at the track. I didn’t see the train, and when it 
whizzed behind me it excited me and so I thought, 
‘Well,—’’ 

Mr. Dunne: Just a moment. 

Myr. Myers: Leave out what you thought, Mr. 
Davis. | 

The Witness: ‘The train looked dangerous to 
me, see? 

Mr. Dunne: I move to strike that out. 

The Court: That may be stricken out. 

The Witness: It caused me—I whizzed onto 99 
and I went right on up the road, increased my 
speed up rapidly to try to clock the train, to see 
how fast it was going, and I made a remark 

Q. (By Mr. Myers): Wait a minute. Now, 
why did you do that? 

A. Well, I knew it was dangerous, you see, the 
way it was going. 

Mr. Dunne: I move to strike that out. 

The Court: That my stricken. He can describe 
his act. It is not a question requiring the intent 
of a person. We are dealing with what he did and 
what he saw. The jury are to disregard any an- 
swer which I have stricken. 

Q. (By Mr. Myers): You took out after it, is 
that right? A. I did. [108] 

Q. Did you have your eye on that locomotive 
then continuously up to the time that this other 
accident happened ? A. Yes, sir. 
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Q. Will you tell us whether or not during that 
whole distance that the locomotive traveled while 
you were watching it there was any bell ringing 
on that locomotive or any whistle sounding? 

A. No, sir. 

Q. Did any whistle sound at all when you 
crossed the track at North Avenue? 

Mr. Dunne: That is objected to as immaterial 
and calling for a conclusion. 

The Court: I think I will object to that. He 
said he did not see the train, and therefore the 
same ruling applies to him as I made in the ease 
of the other witness. He can only testify as to 
whether he heard a whistle. 

Mr. Myers: Yes, your Honor. 

Q. Did you hear any bell or any whistle? 

A. JI heard a whistle just after he crossed North 


Q. After you crossed ? A. After I crossed. 
@. After you crossed the railroad track—— 
A. Yes, sir. 

Q. —you say you then heard a whistle? 

A. After I crossed, the train was just across 
North Road, it [110] whistled. 

Q. How did it whistle? 

A. Just one blast. 

Q. You took out after this engine, Mr. Davis, 
and tell us what, if anything, you saw at Beckwith 
Road. 

A. I had taken out after the engine. I wanted 
to know how fast it was going because it almost 
got me. 
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Mr. Dunne: I move to strike that out as a 
conclusion. ‘This man can state what he did, what 
he saw and what he heard. 

The Court: That may be stricken. Strike that 
out. 

The Witness: I seen a car coming up on Beck- 
with Road, just up the crossing there, and then 
‘‘bang’’ it hit it, and debris blew all over. And 
so I turned right around, just in the intersection 
of Dale Road, and I pulled out and went back 
over to the accident. 

Q. (By Mr. Myers): Now, you say you turned 
right around at the intersection of Dale Road and 
Highway 99. Will you look on this map and see 
if you see the intersection of Dale Road and High- 
way 99? 

A. Yes, sir, right here (indicating). 

Q. At this point you say you turned around and 
you did what? 

A. Turned around and went back over to the 
scene of the accident. 

Q. When you got over to the scene of the acci- 
dent what, if anything, did you see? [110] 

A. When I got over there I seen an elderly 
man who was laying out—one of the elder of the 
three—laying out, apparently dead, and one of the 
boys was laying out prone there, seemed to be 
unconscious, and another one of the fellows was 
in the car, so I got in there and helped to take 
him out. 

Q. Did you see this young man here, John Mar- 
tin Souza? A. Yes, sir. 
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Q. Where was he? 

A. He was laying prone out at the front of 
the accident like facing east. 

Q. Was he conscious or unconscious ? 

A. He was unconscious. 

Q. What else did you do then? 

A. Well, I stayed there and helped around 
there until the ambulance came up, and then I 
went on my way. 

Q. While you were there did you observe what, 
if anything, happened to the engine, the locomo- 
tive? 

A. In the accident, you mean? 

@. No, after the accident. 

A. Well, they backed down the track—they went 
on up the road quite a ways, a thousand foot or 
better, and then they backed down and the engine 
crew got out, three or four fellows. 

Q@. You say they went on down the highway 
a thousand feet or better? 

A. Anyway a thousand feet or better. [111] 

Q@. When they backed down or backed to the 
scene of this accident, did you observe how many 
people got out of the cab of that locomotive? 

A. I know it was three. 

Q. You know that there were at least three? 

A. I know that there was at least three. : 

Q. Did you observe anything about that loco- — 
motive with reference to its color or anything? | 

A. I know it had a silver front. I know that. 

Q. On this particular morning, as you drove 
down North Avenue and you made your stop there 
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at the intersection of North Avenue and the rail- 
road tracks, what, if anything, did you observe 
with reference to climatic conditions? 

A. Well, the sun was shining in my face, there 
was a kind of a hazy morning, and I suppose that 
obstructed my view of the train. 

Q. How far down the railroad tracks to your 
right and to your left could you see? 

A. Oh, about 250, 300 feet. 

Q. 250 or 300 feet, is that right, sir? How 
would you describe that haze? Was it a fog or 
just what was it? 

A. It was a low-hanging haze, a fall morning. 
I don’t know. It was just about right in my eyes 
where I couldn’t see very far. It wasn’t a cloudy 
morning. It was kind of a haze, kind of a damp 
fog. [112] 

Q. This was a fall morning and was it cold 
that morning? 

A. Well, it wasn’t so cold. It was kind of a 
cold morning. 

@. The sun was shining brightly, was it? 

A. Yes, sir. 

@. Any estimate as to the speed of the locomo- 
tive as it traveled from the point you first saw it 
at North Avenue up to the scene of the accident 
at Beckwith Road ? 

A. You want to know how fast we figured it 
was going? 

Q. What is that? 

A. You want to know how fast we thought it 
was going? 
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The Court: That is right, not in terms of fast 
or slow, but in miles per hour. 

The Witness: 60 miles an hour. 

My. Myers: You may cross examine. 

The Court: I think so as not to break the con- 
tinuity of the cross examination we will take a 
short recess at this time. It is stipulated the usual 
admonition has been given. Ten minutes. 


(Recess.) [113] 


The Court: Proceed. 


Cross-Examination 


Q. (By Mr. Dunne): Mr. Davis, you were driv- 
ing east on North Road approaching the railroad 
track and Highway 99, were you? 


A. Correct. 
@. Before crossing a railroad track you stop; is 
that right? A. Yes. 


@. You were stopped. When you stopped how 
far could you see to your right? 
About 250 or 300 feet. 
How far could you see to your left? 
Oh, a little further than that. 
How much further? 
Maybe a hundred, two hundred feet further. 
Then to your left you could see only 350 to 
400 feet; or so, is that correct? 

A. To my left, or right? I could see 250 or 
300—the sun was shining in my face. 

Q. ‘To your left. 

A. I could see further. 
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I want to know how far. 

Three or four hundred feet. 

Why couldn’t you see any further? 

Why couldn’t I? 

Yes. [114] 

On account of a haze. 

Will you please describe that haze for us? 
Well, it was a little mist or a haze hanging 
above the ground four or five feet. 

Was it down to the ground? 

No, it wasn’t exactly right on the ground. 
How high above the ground did it extend? 
Something like ten or twelve feet. 

Above that the sun was shining? 

Yes. 

So there was no haze to interfere with an 
ee that was 15 feet high? 

A. Well, there must have been; I didn’t see 
the trees. 

Q. Never mind about not seeing the trees. I 
want to know about the haze. Was there anything 
in the haze to interfere with an object that was 
15 feet above the ground? A. Yes. 

What? A. The haze. 

How high was that haze? 

Well, I don’t know just how high it was. 
Give us your best recollection. 

12 to 15 feet. 

15 feet, now. Was it higher than 15 feet? 
I don’t know. [115] 

You did say that you crossed the railroad 
track and the locomotive passed behind you, did 
it not? A. Yes. 
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Q. Was that locomotive continuously and con- 
tinually in your vision from that time until the 
time of the accident? 

A. Did he continue on in my vision? I whizzed 
right around the turn to my left on Highway 99 
and went right on up the road 45 to 50 miles an 
hour. 


@. Were you looking at the locomotive? 

A, Nes, 

Q. Was it within your vision all this time? 

A. It was. 

Q. Anything to interfere with that vision? 

A. No. 

@. Did it ever pass out of your vision? 

A. No. 

Q. Highway 99 is a divided highway and was 
at that time? A. Yes. 


@. There were trees in the middle of that island 
dividing the two sets of lanes, weren’t there? 

A. Well, the way I remember, I don’t know; I 
don’t think so. 

Q. Were there any trees or shrubs along the 
side of the railroad track between you and the loco- 
motive? 

A. Not between me and the locomotive, no. 

Q. Take a look at this picture. You will see 
on the far [116] side of the railroad track there 
a row of trees. Were they there at the time of 
the accident? 

A. On the far side of the railroad track? 

Q. Yes. 

A. They were there. 
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Q. They were between you and the locomotive, 
were they not? Eee NO, Sir, 

Q. Were they there? 

A. They were there, but they wasn’t—those 
trees are—not between me and the locomotive. 

Q. Those trees are between the railroad track 
and Highway 99, aren’t they? A. No. 

Q. That is Defendant’s F. Will you look at 
Defendant’s Exhibit H and tell me whether the 
row of trees that appears there is between the 
railroad track and Highway 99? 

A. That row of trees comes out in opposite 
direction on 99; that is not between the railroad 
track—99 and the railroad track. 

Q. You recognize that picture? 

A. That looks like—that is Beckwith Road with 
the little road turning out, that is about right there. 

Q. Can you in that picture distinguish High- 
way 99? A. Yes. Oh, no, I can’t. 

Q. Look at Defendant’s Exhibit I. Do you 
see Highway 99, or [117] any part of it, in that 
picture ? 

A. I don’t see it there. I don’t know much 
about photographs. 

Q. What is this right along here, a paved strip 
I am putting my finger to the left of that picture, 


beyond this railroad track ? A. What is that? 
Yes. 
That is a paved strip, that 1s a road. 
What road? 


I don’t know what road; I can’t tell. 
Is it any part of Highway 99? 
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A. It looks more like 99 over here, but it is 
not, I know. That is Beckwith Road. I know it 
by this. 

Q. You can’t see Highw ay 99 in that picture, 
at all? 

A. No. If that is it over there, that is it. 

Q. On that picture as you look at it, were those 
trees between the railroad track and the road? 

A. Well, that don’t look like Highway 99 to me. 

Q. I show you Plaintiff’s Exhibit No. 2. Can 
you recognize that photograph? A. Yes. 

Q. What is that? 

A. That is a railroad crossing. 

@. Where? 

A. Ican’t tell. That is just a cross-arm on a rail- 
road. It [118] doesn’t show exactly where, plainly. 

@. Do you see beyond the railroad track in 
that photograph a row of trees? A. I ean. 

Q@. Do you see any highway between the trees 
and the railroad track? 

A. I can see a print of a road there; I can’t 
swear it is 99 in that picture, from that photograph. 

Q. It is your testimony now, however, that as 
you came northward on Highway 99, and as the 
locomotive was traveling from North Road toward 
Beckwith Road, that you were looking at the loco- 
motive all that time? A. Yes, I did. 

Q. And it was always within your vision? 

A. Yes. 

Q. There was nothing to interfere with your 
vision whatsoever? A. No. 
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Q. I show you a photograph and ask you if 
you can recognize that. 

i do. That is 99. 

Q. Highway 99. Where? 

A. Well, I don’t know where. I know it looks 
hike 99. 

Q. Will you notice in that photograph there are 


two lanes of highway ? A. Yes. 

@. How many lanes of highway were there on 
99? [119] A. Two lanes. 

Q. Just two? 


A. Just two. Well, it is a double highway, 
four lanes. 

Q. Four lanes. There were two lanes for north- 
ward traffic from Modesto up toward Manteca? 

A. Yes. 

Q. And there were two lanes for southward 
traffic from Manteca toward Modesto? 

A. Yes. 

Q. They were divided by a strip in between, 
were they not? A. Yes. 

@. There were trees and shrubbery growing in 
that strip ? 

A. Well, some places along this road, yes; other 
places it was not. 

Q. Between North Avenue and Beckwith Road, 
in that strip between the two pairs of lanes, were 
there any trees or shrubbery ? 

A. No, I don’t think there was. I could keep 
my eye right on the train all the way up. 

Mr. Dunne: I ask this be introduced for iden- 
tification. 
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(The photograph was marked Defendant’s 
Exhibit L For Identification.) 


Q. (By Mr. Dunne): I will show you another 
picture and ask you if you recognize that photo- 
graph. A. That is Highway 99. 

Q. Where, do you know? [120] 

A. I don’t know just where, but I recognize 
the line here, looks like a chicken ranch there that 
IT used to have. 

Q. That is between North Road and Beckwith 
Road, isn’t it? A. No, it is not. 

Q. It is between the intersection of North Road 
and Dale, isn’t it? 

A. No. I am pretty sure it is not. 

Mr. Dunne: I ask this be marked for identifi- 
cation. 


(The photograph was marked Defendant’s 
Exhibit M for Identification. ) 


Q. (By Mr. Dunne): I show you another pic- 
ture. Do you recognize this? 

A. Yes, sir. Looks like Highway 99. 

Q. Do you know where? 

A. No, I don’t know where. 

Mr. Dunne: I ask that this picture be marked 
for identification. 


(The photograph was marked for Defend- 
ant’s Exhibit N for Identification.) 


@. (By Mr. Dunne): Here is another one. Do 
vou recognize that? 
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A. It looks like—all I say say, it looks like 
Highway 99. 

Q. Do you know where? A. No. 

My. Dunne: I ask that this be marked for iden- 
tification. | 


(The photograph was marked Defendant’s 
Exhibit O for [121] Identification.) 


Q. (By Mr. Dunne): Do you recognize that 
photograph ? 

A. I don’t know exactly. 

Q. Don’t you recognize that as the intersection 
of Highway 99 and Dale Road? 

A. And Dale Road? That don’t look like Dale. 
Dale Road turns off to the right of 99. 

@. Isn’t that road intersecting there turning 
off to the right? 

A. Well, this picture is going north, it is 

@. Look at it again. Do you know Brownie’s 
gas station? A. Brownie’s? 

Q. Yes. 

A. Is that right next to Woodbridge Store? I 
know it. 

Q. That’s right. 

A. I know it, then. I didn’t know the name 
of it. 

Q. Do you see it in that photograph ? 

A. I believe I recognize the station, there. I 
ean’t tell that it is. 

Q. Is that the gas station on Highway 99 that 
is slightly north of where Dale Road turns off? 

A. I am not positive. I believe that is it. If that 
is the gas station that is it. 
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Q. Do you know where the power line 1s? 

A. Yes. [122] 

Q. Do you recognize the power line in that 
photograph, power towers? 

A. That doesn’t look quite like that. Dale Road 
doesn’t turn off—don’t look like it turns off at 
that short an angle. However, it could. I don’t 
know much about photographs. I can’t tell too 
much about them. 

Mr. Dunne: I ask this be marked for identifica- 
tion. 


(The photograph was marked Defendant’s 
Exhibit P for Identification.) 


Q. (By Mr. Dunne): Do you recognize that 
one? There is a sign there that may help you. 
That is more plain. That is more like it. 
What is that? A. It is Dale Road. 
Just ahead do you see the gas station? 

Yes. 

And the power line tower? A. Right. 
And Highway 99? A. Ff do 

Do you recognize it? A. Yes. 

And beyond that a row of trees between 
those two lanes and the other two lanes; isn’t that 
correct? 

A. I see in this picture some low shrubs here, 
some trees [123] on up 

Q. Between where that picture was taken and 
the railroad tracks? 

A. That is the way the picture shows here. 
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@. Is that a correct represeutation of the way 
it appears at that time in that point approximately 
south and east of the intersection of Dale Road 
and Highway 99, looking in a generally north- 
westerly direction? 

A. Well, I can see—I don’t know where, exactly 
—it don’t look exactly right there. This, here, the 
row of trees begins past, on the other side, north 
of Beckwith Road, looks in the picture. 

Q. What is this row of trees, right here, to the 
very left of the photograph ? A. What is that? 

Q@. Yes. 

A. The very left, it looks like a walnut orchard. 

My. Dunne: We ask that this be marked for 
identification. 

(The photograph was marked Defendant’s 
Exhibit Q for Identification. ) 

Q. (By Mr. Dunne): After you crossed the 
railroad track you were going to turn left on High- 
way 99, were you not? A. Yes. 

Q. Using the directions you have been using, 
you were going to cross over to the north lane? 

A. Cross the north lane? [124] 

Q. Across to the north lane, and you were go- 
ing to turn left and go north on Highway 99? 

A. Because there is a right-hand lane, naturally. 

Q. In order to do that you had to cross two 
south Janes, southbound lanes, didn’t you? 

A. Cross two southbound lanes? 

Q. Yes. 

A. Yes. The one lane over there, had to cross 
the left lane going into the right lane. 
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Q. Did you make a stop before you crossed 
those two southbound lanes? 

A. I went up there and paused, and there was 
no traffic coming, so I whizzed right on around. 

Q. Let’s get this straight, then. You came down 
North Avenue, or North Road, toward the railroad 
track, and stopped ? A. Yes. 

Q. I will put a cross there. I am drawing a line 
now following your course. Then you went across 
the railroad track and stopped again before cross- 
ing the southbound lane? 

A. Naturally, just paused a minute, just a min- 
ute; there wasn’t traffic that morning, it wasn’t 
much at that time of the morning, so I just whizzed 
right on around. 

Q. But you did make a pause there? 

A. Just a pause. 

Q. Just after you crossed over the railroad track 
about ten [125] feet that locomotive went by? 

A. Yes. 

Q. Then it passed you before you made the 
pause ? A. Yes, just before I made it. 

Q. Then after you made the pause you crossed 
the southbound lane and got imto the northbound 
lane; is that correct? 

A. It is a wide crossing there. 

Q. So you got into the north lane and you kept 
on up the north lane until you got to the crossing 
with Dale Road? A. Yes. 

Q. Now, then, as you were traveling, after you 
got in the north lane, you were traveling up to- 
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ward Dale Road, you were going 45 miles an hour? 
A. Well, 45 or over. I never looked at my 


speedometer. 
Q. Do you remember when your deposition was 
taken in this case? A. Yes. 


Q. Your deposition was taken in Mr. Myers’ 
office in the Bank of America Building, in Oak- 
land, on the 7th of November, 1946, was it not? 

A. th of November ? 

Q. Yes. 

A. I don’t remember the exact date. I know I 
was up there, yes. 

Q. It was taken about November, 1946? 

A. Yes. [126] 

Q. At that time you were under oath, were you 
not? A. Yes. 

Q. And questions were put to you and you made 
various answers; is that correct? A. Yes. 

Q. At that time were you endeavoring to testify 
truthfully ? A. Never, did you say? 

Q. Were you trying to testify truthfully. 

A. Yes. 

Q. J want you to look at page 20 of your deposi- 
tion, at line 9. At that time I will ask you if this 
question was put at you and you did not give this 
answer : 

‘*Q. How fast did you travel down the highway 
after you turned on to Highway 99 going north 
to turn down Dale Road? 

‘A. Oh, about 45.”’ 

Did you so testify ? 
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A. Well, between 45 and 50 or 60 miles an hour. 

Q. Please, just a minute. Did you so testify 
when your deposition was taken? 

The Court: JI presume counsel will stipulate 
that 

Mr. Myers: Yes, I will stipulate. 

The Court: It is continuing on his deposition 
he so testified. 

Mr. Dunne: Line 19: 

‘‘@. You drove from North Road and the in- 
tersection of [127] the railroad track, down High- 
way 99, and then down Dale Road to a point about 
opposite the scene of the accident? 

A. Just about opposite, maybe not quite, I don’t 
know. 


At 45 miles an hour, is that right? 

That is right.”’ 

Between 45 and 50. 

Just a minute. Did you so testify ? 

r. Myers: JI will stipulate the witness did. 

I did. 

(By Mr. Dunne): On your deposition you 
did et say between 45 and 50, did you? 

A. I don’t remember if I said it, or not. 

Q. Is that correct, is that the way you testified 
on your deposition, what you have before you, 
there ? A. That is the way I testified. 

Q. All right. After you got to Dale Road you 
turned to the right on Dale Road, did you not? 

A. aes: 

Q@. You then went down Dale Road about a 
quarter of a mile? A. No. 
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Q. Now, if you will turn to page 15 of your 
deposition, look at line 3: 

““@. About how far had you gone down Dale 
Road at the time of the accident? 

A. Well, just about—oh, something like a quar- 
ter of [128] a mile.”’ 

You so testified, did you not? 

\. I went back over to—— 

Just a minute. Answer my question, please. 
I so testified. 

If you have an explanation you can give it. 
I testified to that, yes. 

The next question and answer: 

% Q. Were you about at a point where, if Beck- 
with Road ran right straight on through across to 
Dale Road, would that be about the point where 
you were? A. Approximately.”’ 

Did you so testify ? A. Yes. 

Q. Then if you will look at this diagram, this 
is Beckwith Road if Beckwith Road were extended 
across the field, it would extend right across to 
about where Walnut Road is? A. Yes. 

Q. That is about where you got, to the opposite 
of Beckwith Road? 

A. No, I got down in here. I was over, right 
in about there. 

Q. You got right in here. I will put on this 
exhibit, which is Court’s Exhibit 1, a circle right 
around. 

Let me ask you this question: On your deposi- 
tion you testified: [129] 


-_ 


POP OPS 
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‘“Q. Were you about at a point where, if Beck- 
with Road ran right straight on through across to 
Dale Road, would that be about the point where you 
were ? A. Approximately.”’ 

Did you so testify? 

A. Yes, I testified. 

Q. Was that testimony correct at the time you 
gave it? 

A. Well, since then I have been up there. I 
would state J wasn’t that far up the road. 

Q. That was your best recollection in Novem- 
ber, 1946, at the time your deposition was taken, 
wasn’t it? 

A. That was my best recollection, yes. 

Q. Now, you have been up there since then; is 
that correct? 

A. On the way up from Los Angeles the other 
day I drove up the road just to refresh my memory 
on it to see really where I was at. 

Max. Myers: Pardon me, your Honor: May I 
ask counsel what page he is referring to in the 
deposition ? 

Mr. Dunne: Page 15. I thought I told that to 
the witness. 

Mr. Myers: Thank you. 

Q. (By Mr. Dunne): Now, did you see the ac- 
cident, itself? A. Yes. 

Q. Will you please tell us exactly what you 
saw 7? 

A. Just as I entered Dale Road I seen a car 
coine up on the crossing of Beckwith Road, and 
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just at the time of the accident [130] they just 
approximately, they was almost together, and then 
IT seen debric flying through the air, fenders, tires 
and things, and then [ turned right around right 
then and went right back over there, over to the 
accident, the scene of the accident, to help take 
care of the injured. 

@. What color was the automobile? 

A. Well, the automobile was, I don’t know, I 
don’t remember exactly, some kind of a light color, 
grayish, blue, tan color, or something. 

Q. You had no trouble seeing that through the 
haze, did you? A. No, I did not. 

@. Did you see the automobile knock down one 
of the crossing signs at the crossing? 

A. I seen when the train hit it, it hit the sign 
and the sign went up in the air. 

@. The sign was painted white, wasn’t it? 

A. Yes. 

Q. You had no trouble seeing that through the 
haze, did you? 

A. Had no trouble looking to the left. I could 
see further to the left. 

Q. How far, what is your estimate of the dis- 
tance from the crossing—the distance from the in- 
tersection of Dale Road to the crossing? 

A. I will say about five or six hundred feet, 
in my estimation. 

Q. Were there any trees, or shrubs, or any- 
thing of that sort [131] within your line of vision? 

A. There was nothing to obstruct my view. 

Q. I want to call vour attention to this dia- 
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gram. The circle you put as being the place where 
you stopped and turned and the point of accident. 
Will you now say there were no shrubs or trees 
or anything that would affect your line of vision? 

A. ‘There wasn’t nothing. I could see the loco- 
motive and the car plain. 

Q. About what time of the morning was it? 

A. It was around nine o’clock. 

Q. After the accident did the locomotive keep 
going ? A. Yes. 

Q. How far did it go? 

A. Qh, about a thousand feet, something like 
that. 

Q. Did you see it stop? 

A. Yes, I seen it stop, after I was up there, 
got up there and they stopped and backed up. 

Q. Had you seen it stop before you turned on 
Dale Road? A. No, I didn’t. 

Q. As you made the turn at Dale Road, did 
the locomotive pass out of your sight at any time? 

A. No. 

Q. You were locking at it all the time? 

A. All the time. 

Q@. You made a right-hand turn into Dale Road 
without taking [132] your eyes off the locomotive, 
is that correct? 

A. Dale Road isn’t on exactly a right-hand 
turn, not a direct right-hand turn. 

@. You made some kind of a turn? 

AS Ider 

Q. Without taking your eyes off the locomotive? 
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A. Well, might have been a glance off; anyway, 
just a turn, I was looking right at that. 

@. Coming up the highway you were watching 
the highway and the traffic? 

A. On my side I didn’t have to watch. 

Q. As a matter of fact, you were watching the 
road where you were driving? 

A. Naturally, you would watch the road. 

Q. And you were looking for Dale Road? 

A. I didn’t have to look for it. I knew right 
where it was. 

Q. You were watching for it, weren’t you? 

A. Certainly. 

Q. When you turned you looked along Dale 
Road as you made the turn? 

A. I had to look at it a little bit. 

Q. Now, isn’t it the truth that you drove up 
Dale Road to approximately where Walnut Avenue 
is? A. No. 

Mr. Dunne: I have no further questions. [133] 


Redirect Examination 

Q. (By Mr. Myers): At the time of the tak- 
ing of your deposition, Mr. Davis, you were asked, 
I think it was on page 26, this question: 

“So there will be no confusion in the record, as 
I understand your testimony, the accident hap- 
pened at Beckwith Road, which is about 4/5 of a 
mile from the North Road crossing, is that correct ? 

me Vhat is right.’ 

A. (The Witness): Yes. 

Q. “Q. And at the time of the accident at Beck- 
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with Road you were approximately a half a mile 
north of the North Road crossing? 

A. That ase riehis 4 

That was the testimony you gave at the time of 
the taking of your deposition; is that right? 

A. Yes. 

Mr. Myers: Your Honor, may I ask counsel if 
he is willing to stipulate that some photographs in 
the original deposition of this witness taken at my 
office—I would like to put them in evidence. I 
would like to offer these photographs in evidence 
as Plaintiffs’ Exhibits next in order, so they may 
be in evidence. We can just detach them from the 
deposition, can we not, Counsel? 

The Court: Well, I will take care of the tech- 
nique. [134] We don’t usually detach them from 
the deposition, but he can take them by reference. 

My. Dunne: I think, as a matter of fact, it is 
in evidence. I think they are duplicates of the 
photographs that are already in. 

Mr. Myers: I don’t think one or two of them 
are in evidence. Rather than go into that, if your 
Honor will permit 

Mr. Dunne: Then I will prefer to have a foun- 
dation laid, either by reading the testimony in the 
deposition, or showing them to the witness. 

Mr. Myers: Well, all right. 

Q. I show you Plaintiffs’ Exhibit No. 1 at- 
tached to your deposition and ask you if that is a 
fair representation of the railroad track running 
in an easterly and westerly direction in the vicinity 
of Beckwith Road. A. Yes. 
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Mr. Myers: I will offer that in evidence, your 
Honor, as plaintiffs’ exhibit next in order. 


(The photograph was marked Plaintiffs’ Ex- 
hibit 6 in evidence.) 


@. (By Mr. Myers): I show you another pho- 
tograph marked Exhibit 2 in the deposition, and 
ask vou whether or not that is a fair representation 
of Beckwith Road and the grapevines on the south 
side of Beckwith Road at the intersection. 

A. Yes. [135] 

Mr. Myers: We offer that in evidence as Plain- 
tiffs’ Exhibit next in order, your Honor. 


(The photograph was marked Plaintiffs’ Ex- 
hibit 7 in evidence. ) 


Q. (By Mr. Myers): I will show you Exhibit 
No. 3 in your deposition, Mr. Davis, and ask you 
whether or not that is a fair representation looking 
east on Beckwith Road into the intersection of the 
railroad tracks with Beckwith Road. 

ey es, It is. 

Myr. Myers: We offer that in evidence as Plain- 
tiffs’ Exhibit next in order. 


(The photograph was marked Plaintiffs’ Ex- 
hibit 8 in evidence.) [136] 


Mr. Myers: This one is marked Defendant’s 
Exhibit No. 2, your Honor. This one is marked 
Defendant’s Exhibit No. 1, your Honor. I may as 
well put it in. 

The Court: All right. 
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Q. (By Mr. Myers): Attached to the deposi- 
tion is Defendant’s Exhibit 1 which purports to 
show the end of Beckwith Road as it runs into the 
intersection with the Southern Pacific tracks, and 
IT ask you whether or not that is a fair representa- 
tion of that intersection. 

A. That is a fair representation. 

Mr. Myers: I offer that in evidence as plain- 
tiff’s exhibit next in order. 


(The photograph in question was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 9.) 


The Court: You can leave them there or de- 
tach them and use them by reference, whichever 
way you want. I think it is better to detach them, 
Mr. Clerk. Anything further? 

Mr. Myers: Pardon me just a second, your 
Honor. I think that is all. 


Recross-Examination 

Q. (By Mr. Dunne): Mr. Davis, on that same 
deposition immediately after the part that counsel 
read to you—I will show you my copy while the 
Clerk is using the original—look at page 27, line 6, 
and I will now ask you whether or not in your depo- 
sition you did not testify in this way: [1387] 

‘“@. And the accident happened about how far 
from where you were at that moment; in other 
words, having in mind your position? 

‘‘A, Well, to the best of my knowledge, about 
300 yards. 
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““@. About 300 yards? A. Yes, sir. 

““@. Or 900 feet, something like that? 

‘‘A. Something like 900, something like that.’’ 

Did you so testify ? 

A. I so testified there at that time. 

Q. Now, Mr. Davis, when your deposition was 
taken you weren’t served with subpoena, were you; 
you were not served with a subpoena when your 
deposition was taken? A. No. 

Q. You appeared for the taking of that deposi- 
tion by arrangement with Mr. Myers, did you not? 

A. No. 

Q. Who made the arrangements? 

A. I don’t know. I was called. 

Q. You came up to Oakland? 

A. I came to Oakland. The first deposition was 
somebody in Modesto, some insurance company in 
Modesto, an adjuster. 

Q. I am talking about the one in Oakland. 

A. Someone called me. I don’t remember just 
now; I don’t remember. I was called in to Oak- 
land. [138] 

Q. Before your deposition was taken, did you 
discuss your testimony with anybody? A. No. 

Q. Nobody at all? A. No. 

Q. Did you discuss it with Mr. Myers at all? 

A. No. 

Q. Did you discuss it with Mr. Myers? 

A. No. 

Q. Did he ask you what you knew about the 
accident ? A. No. 

Q. Did he ask you whether you knew anything 
about it at all? A. No. 
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My. Dunne: No further questions. 


Further Redirect Examination 

Q. (By Mr. Myers): Mr. Davis, with reference 
to the direction of the sun, so there will be no doubt 
about that, your Honor, is there a crayon or some- 
thing we might use to mark that map? 

The Court: He wants a blue pencil or red 
peneil. 

My. Myers: <A blue pencil. 

@. What direction was the sun shining from on 
the morning of this accident, generally? 

A. Well, generally, easterly, a little southeast- 
erly direction. 

@. So if you were going up North Avenue, it 
would be a little [139] to your right but facing you? 

A. Yes. 

Q. If you were going up Beckwith Road, it still 
would be a little to your right but facing the 
driver? A. Yes. 

Q. So if we put the sun up in here, would that 
be about right? 

A. The sun wasn’t so high. 

Q. Well, how would you 

A. That would be about right. 

Q. Let’s put it this way. Was the sun high 
enough so it shone above your face as you drove 
your car east on North Avenue or was it low 
enough so it shone in your face? 

A. It shone in my face. 

Q. With reference to your deposition that was 
taken in the office, Mr. Davis, do you know who it 
was who got in touch with you first? 
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A. I believe Mrs. Souza got in touch with me. 

Q. Was that the first time that you were asked 
to come to my office? A. Yes. 

Q. Then when you got to my office did we talk 
about the facts of what you knew about the acci- 
dent? A. No. 

Q. Didn’t I ask you questions about it and you 
told me what [140] you knew about the accident? 

A. Yes, in the deposition room. 

@. But before the deposition was taken didn’t 
J ask you questions about it and didn’t you tell 
me what you knew about it? 

A. You asked me what I knew about the acci- 
dent, yes. 

@. And you told me about it, did you not? 

A. Yes. 

Q. You came up here again prior to this trial? 

A. You mean this time? 

Q. Yes. 

The Court: He has not asked him about that. 
He asked him about the deposition. 

Mr. Myers: All right. Thank you, your Honor. 
That is all. 

Mr. Dunne: That is all. 

The Court: Just one minute. Let me under- 
stand something. I don’t quite get the idea of 
what you mean by haze. You say the sun was 
high. What time of the morning was it? 

A. 9:00 o’clock. 

Q. It was a bright day, was it not? 

A. Yes, it was a clear day. 
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Q. What do you mean by haze? 

A. Well, just a kind of steamy haze from the 
ground. 

Q. What was it, steamy haze rising from the 
eround ? A. Yes. [141] 

Q. Is that what they call a valley tule fog? 

A. I suppose so. 

Q. But it was early in October. It does not 
get cool down there early in October, does it, so 
there is no such variation between night and day 
that you get land fog that sticks to the ground 
the way it does early in the spring? 

A. Well, it was that way that morning. 

@. It was? A. Yes. 

Q. What was it; was it a mist or fog 

A. A little ground fog, I guess, or haze, steamy 


ground. 
Q. It wasn’t from the atmosphere as though it 
were going to rain? A. No. 


Q. You would not call it a fog as they would 
call it in Los Angeles? 

A. No. I would call it a haze. 

Q. Atmospheric—shall I use a big word ?—at- 
mospheric haze? A. Something like that. 

Q. Was it high? How high off the ground? 

A. I would say 12 or 15 feet. 

Q. Above the ground? 

A. Well, it was that way above the ground. 

Q. Was it solid to the ground? 

A. No. [142] 

Q. Was it like they call a pea soup fog—they 
don’t have those in San Francisco—I am just try- 
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ing to find out what you mean by haze. Everybody 
is talking about it. Early in October, it is in the 
tropical part of California where it still is warm 
during October. 

A. That particular morning it was just a kind 
of low-hanging, little bit of haze above the ground. 
I will say it was above the ground from 5 to 6 feet 
up to about 12 to 15 feet. 

Q. Did it affect visibility ? A. Yes. 

Q. ‘To what extent did it affect visibility ? 

A. I don’t know; I couldn’t see against the sun. 

The Court: That is all. I just wanted to know 
what he meant by haze. 

Mr. Myers: Just one more question. 

Q. With the sun, then, over here to the east or 
southeast, and you looked to the left, in other 
words, you look away from the sun. Will you tell 
us Whether or not your visibility was better? 

A. Well, I could see further away from the sun. 

Mr. Myers: ‘That is all. 

Q. (By Mr. Dunne): Was the sun casting any 
shadows that morning? 

A. I suppose it was. 

The Court: Well, do you know? Do you remem- 
ber whether it [143] was? 

A. I don’t remember if it was making shadows. 

Q. (By Mr. Dunne): Do you remember any 
shadows from your car? 

A. I didn’t look at the shadows of my car. 

Q. What kind of a car were you driving? 

A. Ford. 

Q. Open or closed? A. Closed, Ford sedan. 
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Q. Did you notice any shadows from the sun 
inside the car? 

A. Well, I know the sun was shining, but I 
don’t think I had any shadows in there. I don’t 
remember whether I had any shadows in there or 
not. 

@. Was it shining inside the car? 

A. I suppose it shined through the windshield. 

Mr. Dunne: I have no further questions. 

The Court: You ealled it a haze. Let me ask 
you this: Was it misty or was there any mist on 
your windshield ? 

A. No. It was no mist; it was just, well, it 
would dim your windshield a little, but still a haze— 

Q. Still getting back to the same thing. 

A. When you looked off, out against the sun, 
you couldn’t see; it was just a haze covering 
Q. What time did you get up that morning? 

A. Four o’clock. 

Q. You have an early dawn? [144] 

A. Yes. 

Q. At that time of the year you have an early 
dawn. What time was it light? 

A. I don’t know. An early dawn, I don’t know 
just when. 

Q. About 5:00 o’clock it is light at that time of 
the year? A. Well, not in October. 

Q. What time on that day, if you remember? 

A. I don’t remember. I imagine about 6:00. 

Q. About 6:00. So there were three hours of 
hght before this happened ? A. Yes. 

Q. Do you know what. the atmospheric condi- 
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tion was, say, at the time you got up, say at 6:00 
o’clock or at 7:00 o’clock, that is, compared with 
9:00 o’clock? 

A. I got up—I milk cows. I got up at 4:00 
o’clock and, of course, at that time I didn’t pay 
no attention to the atmospheric condition but on 
that morning, you are always irrigating and you 
always have steam, fog; it was not a high fog. 

Q. Would you say that existed early in the 
morning ? A. Yes. 

Q. Do you remember observing it? 

A. No, I don’t remember observing it. 

Q. But you would think that it probably existed 
for some time before 9:00 o’clock? 

A. Naturally. [145] 

Q. How long? 

A. I would say that the sun comes up and 
warms up. 

Q. What hour would that be? 

A. I don’t know exactly when the haze started, 
I don’t remember that day, but I know—All I know 
is it obstructed my view that morning. 

The Court: That is all. 

Mr. Myers: That is all. 

Mr. Dunne: That is all. 

Mr. Myers: May the witness be excused ? 

The Court: Yes. He may be excused, to return 
to his work. 

Gentlemen, we have concluded with this witness. 

Ladies and gentlemen, we are about to take an 
adjournment until 2:00 o’clock this afternoon. The 
Court admonishes you not to converse among your- 
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selves or with anybody else on any subject con- 
nected with the trial of the case or to form or ex- 
press an opinion on it until the case is finally sub- 
mitted. As you were told, when you return, go to 
the jury room and we will call you when we are 
ready to proceed. 


(Recess was taken until 2:00 o’clock p.m.) 


Afternoon Session, Wednesday, July 21, 1948, 
2:00 p.m. 


The Court: All right, gentlemen, proceed. 

Mr. Myers: At this time, your Honor, I would 
like to read in evidence the deposition of H. J. 
Johnson, fireman; My. Dunne has agreed to read 
the questions and I shall read the answers. 

The Court: Very well. 

My. Dunne: There is no point in reading the 
preliminaries. 

Mr. Myers: Yes, your Honor, if that is agree- 
able. 

The Court: Merely summarize for the record 
that the deposition was taken at whose request and 
why he is not present and then proceed with the 
examiation. EHlminate the preambles, the nota- 
tions of the notary and so forth. 

Mr. Myers: We start in at page 8. 

Mr. Dunne: The deposition was taken by stipu- 
lation by the plaintiff of Mr. Johnson, who was 
originally named as a defendant, and the prelim- 
inaries were that counsel on both sides advised him 
as to what his rights were, his rights to make ob- 
jections, and that we had to have his waiver of 
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signature to the deposition as well as our own con- 
sent to that. He consented to that and consented to 
the taking of the deposition. 

Mr. Myers: That is correct, your Honor. 

Mr. Dunne: The deposition shows that it was 
taken under 2055, your Honor. We do not concede 
at this stage of the case that [147] counsel is en- 
titled to offer it under 2055. There is a recitation 
in the deposition to that effect. The case has now 
been dismissed as to this man. 

Mr. Myers: He was a party defendant, your 
Honor, when the deposition was taken. 

The Court: You are offering him as your wit- 
ness and not as an adverse party because, you see, 
gentlemen, we are no longer governed by 2055; we 
are governed by 43(b), which is similar but would 
not cover a situation of a person who is not an ad- 
verse party or comes under the head of a manag- 
ing agent so as to bind the party. 

Mr. Myers: I think, your Honor, the prelim- 
inaries if read would show that Mr. Dunne and I 
had agreed upon that, that whatever the situation 
was at the time of trial we would let the Court 
rule accordingly. 

The Court: Maybe I had better explain a little 
to the jury what is meant by 2055 and the other 
rule mentioned. We have a rule in the State and a 
similar rule in the Federal Courts, ladies and gen- 
tlemen, that you can call your adversary as a wit- 
ness and then submit him to cross-examination and 
not be bound by his testimony. Ordinarily when a 
party offers a witness in evidence, that party is 
bound by his evidence, except under certain cir- 
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cumstances, but when you call an adversary, under 
one of these rules you are not bound by his testi- 
mony. You can call him and see what you can get 
out of him and then [148] you can contradict him 
if you want to. That applies, however, only to your 
adversary, a party who is your opponent in the 
law suit. If he is not an opponent in the law suit 
then, of course, you offer his testimony under the 
same condition as you offer the testimony of any 
other witness, that 1s, with the belief that his testi- 
mony is binding on you, except under certain cir- 
cumstances, where you may impeach his testimony 
if you are taken by surprise by what he says and 
things like that. That is what counsel are referring 
to. This gentleman was a party to the action. The 
action now has been dismissed as to him, and there- 
fore this testimony is offered by the plaintiff in 
support of their cause. 


My. Dunne: This first part is an examination 
by Ma. Myers and I am reading the questions that 
Mr. Myers put and Mr. Myers will read the an- 
swers given by the witness. 

The Court: All right. 


(The deposition of H. J. Johnson was then 
read by counsel for the respective parties, dur- 


ing which the following exhibits were intro- 
duced) : 


Mr. Myers: Your Honor, we will offer this pho- 
tograph in evidence as plaintiff’s exhibit next in 
order, which counsel says is a photograph of the 
engine involved in the accident. 
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(The photograph referred to was thereupon 
received in evidence and marked Plaintiff’s 
Exhibit No. 10.) [149] 


Mr. Myers: Do I understand counsel is not in- 
quiring into the motives then? 

Mr. Dunne: No, the only part of the impeach- 
ment 1s the statement which is attached to the orig- 
inal deposition, if Your Honor please. 

The Court: All right. Now you may read the 
statement. 

Mr. Dunne: May we have it detached and 
marked here? 

The Court: I think you had better detach it. The 
jurors may want to see it and, as you know, we 
never send depositions out to the jury. 

Mr. Myers: May I ask, your Honor, are there 
any other exhibits there besides the statement? 

Mr. Dunne: I think just the photograph. 


(The statement referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit Q, after the marking of which it was 
read by Mr. Dunne.) 


The Court: Call your next witness. 

Mr. Myers: May I look at the deposition a mo- 
ment, your Honor, and see what photographs are 
attached? There is just one and we have already 
put that in evidence. 

Your Honor, either now or at your Honor’s 
convenience I would like to pass that one photo- 
eraph to the jury showing the engine that was in- 
volved in this accident. 

The Court: Let us have another witness now 
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Just before we take a recess. You can complete 
your case with your photographs. [150] 

Mr. Myers: We can take up two or three mat- 
ters. My next witnesses will be on an entirely dif- 
ferent line. There are two or three matters I would 
like to bring up. One is with reference to the speed 
restriction which counsel and I have agreed upon, 
as to what the fact is. I do not know whether coun- 
sel is agreed that I am entitled to place the fact 
before the Court or not, but it is the company’s 
own speed restriction. 

The Court: J do not think it is a question of 
discussion, gentlemen. It is a question of instruc- 
tions. 

Mr. Myers: I want to offer that speed restric- 
tion of the company in evidence at this time. 

The Court: Didn’t you give an instruction about 
the regulations of the company ? 

Myr. Myers: Not including the speed restrictions, 
your Honor. That is a matter that is covered by 
company bulletin. It is not in the rule book, and 
it is a fact that we have agreed upon. Can we stipu- 
late as to what speed restriction is? 

Mi. Dunne: I can stipulate to the fact, but be- 
fore that I make the objection that it is incompe- 
tent, irrelevant and immaterial. It might be ma-° 
terial in an employee case but not as to an outsider 
who knows nothing about it. 

Mr. Myers: It is material, your Honor, from 
the standpoint of the climatic conditions. I think 
when the case is fully presented the speed will be 
an important element in the case and that is why 
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we would like to show what that speed [151] re- 
striction was. 

Mr. Dunne: Our position is that the standard 
is fixed by law. It is a question of ordinary care, 
but whatever rules we may have adopted for our 
own internal management may be more or may be 
less than that standard. 

The Court: If you will show me the bulletin, 
I will be glad to look at it and then I will de- 
termine. 

Mr. Myers: Your Honor, we do not have the 
bulletin. It is a fact that there is a bulletin some- 
where that covers the matter and counsel has agreed 
to it. 

Mr. Dunne: If the fact is proper, I will agree 
to it. 

Mr. Myers: So far as the rule of speed restric- 
tion or any other company rule not being admissible 
in this case, there is no question about the fact 
that the company rules apply for the benefit of the 
general public as well as the company employees 
themselves. There are authorities on that, your 
Honor. 

The Court: It all depends on the rule. It all 
depends on the nature of the rule as to what the 
object of it is. There are no restrictions on rail- 
roads outside an incorporated city of the State of 
California, and I shall so instruct the jury. But, 
of course, they have to use the usual standard of 
care in determining the speed at which they pass. 

The difficulty is, I may say, both of you are 
mixed in these instructions and have given me a 
problem with respect to [152] a lot of laws that 
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apply to street railways within cities and they have 
no application whatsoever here. We are not deal- 
ing with a city. We are dealing with a country 
erossing as to which there is no restriction in the 
law of California. The same applies to other mat- 
ters that counsel for the defense has adverted to, 
such as responsibility for control and the like, per- 
sons riding in an automobile and so forth, which 
do not have application. 

Mr. Myers: But, your Honor, the application of 
the speed restriction in this particular territory is 
fixed by time-tables. 

The Court: I do not think any rules that they 
would have for their own guidance with the idea 
of covering so much territory have a bearing on this 
at all. The only question is whether there 1s any 
legal restriction, and there is no legal restriction. 
Both of you have prepared an instruction, and I 
am having them both copied; I am going to com- 
pare them, and they are so much alike I do not 
know which I will give. I may give one or the 
other. That being the law, I do not think any regu- 
lation applies. When it comes to bells, that is a 
different proposition. Then there is a duty to ring 
a bell and the method that you adopt is material, 
how to ring a bell, but that is different. Those com- 
pany rules with regard to the manner of ringing 
the bell I shall give, but we are in a defferent field 
when we talk about the speed because there is no 
speed [153] regulation of a steam railroad by the 
law of the State of California. The only restric- 
tions there are are those provided by municipal 
ordinances in large cities where the railroad passes 
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through the town, and as you know, in some of the 
cities like Los Angeles the railroads go through one 
of the very busy streets, Los Angeles streets. They 
still go through there, and we have regulations of 
speeds there and those would be material if an ac- 
eident happened within the corporate limits of 
that municipality. This did not happen within the 
corporate limits of Modesto. 

My. Myers: Will your Honor keep your mind 
open on that until I can produce the authority on 
that subject? 

The Court: JI have not ruled. My view at the 
present time is that it is not material. Before the 
ease is over, if you will show me a case dealing 
with speed—I do not want any others 

Mr. Myers: Very well, your Honor. 

Passing on to the next matter, your Honor, we 
have stipulated as to certain rules that do apply, 
that were in full force and effect at the time of the 
happening of this accident. The first is rule 14. 

Mr. Dunne: We will reserve the objection that 
it is incompetent, irrelevant and immaterial. 

The Court: What does that relate to? - 

Mr. Myers: Rule 14 has to do with the type of 
whistle [154] that is to be blown at the railroad 
crossing. 

The Court: You have covered that by an in- 
struction. I think it is much better to let me handle 
it by an instruction than to offer evidence of it. 
Then the jury will have it before them because, as 
you know, all my instructions are written and then 
if I send them out they will have them in the form 
in which they are written. 
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Mr. Dunne: Severally as to each of the pro- 
posed rules our objection is they are incompetent— 

The Court: Have you a copy of the instruction? 
I am sorry, gentlemen. My instructions are in the 
hands of secretaries who are copying them. 

Mr. Myers: I have all five rules here, your 
Honor, that I would like to put in evidence. I have 
submitted an instruction on them, and those are all 
rules that apply to this particular case. [155] 

The Court: I will say right now I will not give 
864 or 874. They have nothing to do with the mat- 
ter, as there is no showing that any outsider had 
anything to do with the operation of the engine, 
so as to bring any such rule into play, but I am in- 
clined to think in view of the fact that a whistle is 
required to be blown by law the regulations going 
into detail are material. They don’t have the im- 
portance, for instance, as that what you eall the 
rules of the road, that the Maritime Law have; it 
is between ships at sea. 

Mr. Dunne: They have the force of law, your 
Honor. 

The Court: They have the force of law. Also 
the man who hears them knows what they mean. 
They are like a wigwag signal given by a man in 
the signal corps. The man to whom he gives it 
knows what it means. Nevertheless, they are ma- 
terial, showing that the company recognizes the ob- 
ligation and specifically calls attention of the com- 
pany. However, if you want—— 

Mr. Dunne: If your Honor please, we will make 
the formal objection that they are incompetent, ir- 
relevant, and immaterial. 
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The Court: That’s right. However 

Mr. Dunne: And not evidentiary matter. 

The Court: I will say this: If I give then—I 
have not seen the instructions as a whole, but when 
I see them it may well be when I give this as an 
instruction IJ will modify [156] it. That is, ulti- 
mately, in a case like this, the question whether he 
gave the proper signal, it is not that question in a 
ease like this. The question is, did he give it, or 
did he not give it? In other words, if he gave one 
instead of two it is not material, unless by giving 
two he could have avoided the accident. 

Mr. Myers: I agree with that. 

My. Dunne: I was about to say we will make 
an objection it is incompetent, irrelevant, and im- 
material, but will stipulate that the showing may 
be made as far as the evidence is concerned of the 
three rules that counsel on the other side has sug- 
gested that your Honor give instructions—— 

The Court: All right. You can cut off the top 
of the paper and the bottom of the instruction and 
IT will allow you to either put it in as an exhibit 
or read it to the jury, rules 14, 30 and 31. 

Mr. Myers: Thank you, your Honor. 

The Court: J will amplify later on the instruc- 
tions. I will repeat now what I have said, and coun- 
sel agrees, that the important part of this case 
is whether it was given or not given, and not so 
much whether he gave one instead of two, unless 
the evidence shows that by giving a single signal 
the warning might have been heeded. You may be 
satisfied from the evidence that regardless of 
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whether it was given, or not, because somebody said 
he didn’t hear it he wouldn’t [157] have heard it, 
or that it should have been louder. That is up to 
you to determine. I am merely commenting on the 
materiality of these particular rules. 

Mr. Myers: I will just read the rules into the 
record. Rule 14 of the Transportation Department, 
Southern Pacific Company, in full force and effect 
at the time of the happening of this accident pro- 
vided as follows: 

‘‘Rule 14: A whistle of two long, one short and 
one long blast will be sounded when ‘approaching 
public crossings at grade, tunnels and obscure 
curves; to be commenced sufficiently in advance to 
afford ample warning but not less than 14 mile 
before reaching a crossing, and prolonged or re- 
peated until engine has passed over the cross- 
rate.” 

‘Rule 30: The engine bell must be rung when 
an engine is about to be moved; while passing 
through tunnel; while approaching public eross- 
ings at grade, beginning sufficiently in advance to 
afford ample warning, but not less than 14 mile be- 
fore reaching such crossing; and continuing until 
the engine has passed over the crossing; and other- 
Wise when necessary as a warning signal.”’ 

‘Rule 31: The whistle must be sounded at all 
places where required by rule or law or to prevent 
accident. ”’ 

The Court: I think we better take a short re- 
cess now and then we will call the other witnesses. 


(Recess.) [158] 
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The Court: Proceed. 
Mr. Myers: Mrs. Geraldine Souza, will you 
step up, please? 


GERALDINE SOUZA, 
one of the plaintiffs, called in her own behalf; 
sworn 
The Clerk: Will you state your name to the 
court and jury? 
A. Geraldine Souza. 


Direct Examination 
@. (By Mr. Myers): Where do you reside, Mrs. 


Souza ? A. In Modesto. 
Q. How old are you? A. 22. 
Q. How old were you in August of 1945? 
A. 20. 
Q. I am sorry—Aueust, 1946. A. 20. 
Q. You were 20 years old; is that right? 
A. Yes. 
Q. In other words, you were 20 years old when 


vour action was filed; is that correct? 

A. That is correct. 

Q. During his lifetime, what was your hus- 
band’s name? A. Edward. [159] 

Q. Edward what? A. Anthony Souza. 

Q. Edward Anthony Souza. He was involved in 
an accident on October 11, 1945; is that true? 

A. That is correct. 

Q. Prior to that time, Mis. Souza, what was 
Mr. Souza’s occupation ? 

A. Well, he had a ranch, about 40 acres in al- 
falfa, and then he ran a hay press. 
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(Testimony of Geraldine Souza.) 

Q. He had this hay press business; is that 
right? A. Yes. 

Q. When and where were you married, that is, 
you and Edward Souza? 

A. In Manteca, in October—Pardon me, March. 

The Court: Speak a little louder. 

A. In Manteca, March 18, 1943. 

Q. (By Mr. Myers): After you were married 
in Mareh, 1943, you went to live where? 

A. At his folks’ home. 

Q. ‘That was at the ranch near Modesto, is that 
correct ? A. Yes, sir. 

@. Were there any minor children the issue of 
this marriage ? A. Yes. 

Q. Will you just give their names and ages, 
please? 

A. Well, Lawrence is 4 and Richard is 3. [160] 

@. At the time that this accident happened how 


old was Lawrence? A. Two. 

@. Two years old. Is Lawrence a_ perfectly 
healthy child? A. No, si. 

Q. Just tell us about him. 

A. Well, he is totally crippled. 

Q. Totally crippled ? A. Yes. 

Q. Was that because of some accident in birth? 

A. Yes, the doctor injured him at birth. 

Q. Is his condition that known as spastic paral- 
ysis ? A. Yes. 

Q. Because of that fact he has required more 
eare than the other child? A. Yes. 


Q. During your husband’s lifetime what, if any- 
thing did he do with reference to helping take care 
of that child? 
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A. Well, he cared for him practically the time 
he was home when he wasn’t working on the hay 
press. He helped, always helped with the baby when 
he was home, especially at night. 

Q. Has this child ever been able to get around? 
In other words, under his own locomotion, at all? 

A. By rolling on the floor, is all. 

Q. By rolling on the floor? [161] 

A. Yes, sir. 

Q. Are there any artificial braces of anything of 
the sort the child wears? 

A. Last week he got braces, but he can only 
have them on for a half an hour a day. 

Q. During this whole period of time, Mrs. Souza, 
has he been able to get around at all except either 
by your husband’s help when he was alive, or your 
own help? 

A. He has never been able by himself, no. 

Q. Do you know approximately what your hus- 
band’s earnings were up to October 11, 1945? 

A. From $250 to $350 a month. 

Q. Of that how much, if any, did he spend or 
give you for the support of yourself and your 
minor children? 

A. Practically all of it. 

Q. What would be your best estimate as to the 
amount he actually gave you for your support and 
for the children’s support. 

A. At least 90 percent. 

Q. Of what? A. His earnings. 

Q. Of from $250 to $350 a month? 
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A. Yes; it varied. 

Q. Would that be a fair estimate through the 
years that you were married? [162] 

Q. From the standpoint of the other children, 
or the other child, rather; the other child is a boy, 
too? A. Yes. 

Q. Anda perfectly normal baby? 

AS Wes, 

Q. Your spastic child, does that child require 
considerable more care than the other child? 

A, Ves: 

Q. Do you know what the future is going to be 
with reference to caring for that child? 

A. Well, they are doing a lot for the spastic 
children, and I am hoping there is a lot ean be 
done for him, yes. 

Q. Does that entail any expense? 

A. Definitely. 

@. What do you do in that regard? Do you send 
the child to a school, or something of the sort? 

A. Well, yes, they have to be under physicians 
and trained nurses care for at least three years. 

Q. What does that cost, monthly, in order for 
that? 

Mr. Dunne: It is a question of benefits from 
the father, not needs. 

The Court: Read that question, please. 

(Question read by the reporter.) 

Mr. Myers: My point, I want to prove what the 
cost of the special training for this spastic child 
would be, that [163] it was such care that her hus- 
band would have afforded had he lived. 
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The Court: J don’t think you can go into the 
cost. You can describe what is needed, but you can’t 
go into cost, because you are going into a realm 
of speculation dependent upon the—— 

Mr. Myers: Very well, your Honor. 

The Court: As to what is necessary in the fu- 
ture, they may get it for nothing; they might get 
it for a lot of money. In that event it is not a 
material matter in a case like this. In other words, 
they are entitled to recover, assuming that there 1s 
a recovery, the jury has a right to consider the 
rights they would have got from the support of the 
husband within the limitation of his earning possi- 
bilities. 

Mr. Myers: All right, your Honor. 

Q. In any event, in order to develop this child 
to a point where you can get the best out of him, 
in view of his condition, I mean from the stand- 
point of his being able to do anything in the future, 
he must have this medical supervision; is that the 
point? A. That is the point. 

Q. And they do have school, a medical school, 
or whatever you want to call it, for that purpose, is 
that true? A. That is true. 

Q. Now, Mrs. Souza, how did you and Edward 
Souza get along [164] during your lifetime. 

A. Wonderfully. 

Q. Was he a good family man’? 

A. Yes, very good. 

Q. At night time did he go out or did he stay 
home and help you take care of the children ? 
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A. No; he always stayed home. 

Q. When he did go out did he go out by him- 
self ? x, owe 

Q. You went with him? A. Yes. 


Q. What else around the home did he do, if 
anything ? 


A. Well, if I was taking care of the baby he 
would do all my housework, and if I was doing the 
housework he would take care of the baby. 

Q. You were happy with your husband, were 
you? A. Very happy. 

@. He was happy with you? A. Giese 

Q. Did you love your husband? 

A. Very much. 

Q. Did he love you? A. Yes. 

Q. With reference to the funeral expenses, I 
have a bill here, Mr. Dunne—pardon me, your 
Honor, except that I would lke [165] to submit 
the bill to Mr. Dunne through your Honor, and I 
think we can stipulate to it. 

Mr. Dunne: If you will state the amount I will 
accept your statement. 

Mr. Myers: The bill is in the sum of $1047.38. 
Those were the funeral expenses? A. Yes. 

Mr. Myers: That’s all. 


Cross-Examination 
Q. (By Mr. Dunne): Mrs. Souza, you said 
your husband turned over, did he, to you about 90 
percent of his earnings? A. Yes. 
Q. Then you used those for general household 
purposes ? A. Yes. 
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Q. For the care of the family? 

A. For the whole family. 

Mr. Dunne: No further questions. 

Redirect Examination 

Mr. Myers: Just a moment, your Honor. There 
is another question. 

@. The last time you saw your husband alive 
was when? 

A. Oh, before nine o’clock, when he left the 
ranch. 

Q. On October 11th? 

A. On October 11th. Oh, no. I saw him arvive at 
the hospital—I am sorry—but he did not recognize 
me. 

Q. Before the accident, then, you saw him 
where? [166] A. Before the accident? 

Q. Yes. 

A. I saw him at home. 

Q. Do you know where he was going that morn- 
ing? A. He was going with Johnny. 

Q. He was not going to town? 

A. Johnny wanted him to see the ranch; he 
wanted him to look at a ranch and Johnny asked 
him to go along. 

Q. So he went; is that it? A. Yes. 

Mr. Myers: That is all. 

Mr. Dunne: No further questions. 

The Court: Step down. 


MRS. JOSEPHINE SOUZA, 


one of the plaintiffs, called in her own behalf; 
sworn 


218 Southern Pacific Company vs. 


(Testimony of Mrs. Josephine Souza.) 
The Clerk: Will you state your name? 
A. Mrs. Josephine Souza. 


Direct Examination 
Q. (By Mr. Myers): Mrs. Souza, how old are 


you? Ae oe 

Q. On October 11, 1945, how old was Mr. Souza, 
that is, Antonio Azevedo Souza? A. ae 

Q. What? [167] Ac ot. 

Q. Where was he born, do you know? 

A. He was born in the Azores. 

@. When? A. In 1888. 

Q. Do vou know when he came to this country? 

A. Came as a boy; I don’t remember what age; 
around 17, I think, or 18. I don’t know exactly. 

Q. Where were vou born? 

A. I was born in Piedmont. 

@. Here in the East Bay? A. Yes 

Q. When and where were you and Mr. Souza 
married ? A. In Modesto. 

@. When? We Mi US 

Q. Then where did you make your home after 
your marriage ? A. In Modesto. 

@. Have you lived on a ranch practically during 
your entire married life? A. Yes. 


Q. How many children did you have? 

AW Si 

@. Six children that were born out of this mar- 
riage: Is that right? [168] A. Yes. 

@. Will you start in with the oldest one and go 
down and give us their names and their ages, please, 
Mrs. Souze? The first one was who? 
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x. 
dent? 


OPOore 


Their ages now, or at the time of the acci- 


Give us their ages at the time of the accident. 
Edward was 24. 

That is Edward Anthony Souza? 

Edward Anthony Souza. 

He is the son that was also killed in this acci- 


Rent in which your husband met his death? 


te 
=) 
iS) 


OOPOPOPOOLOPOPOOO>D 


minor 


COPS 


Yes. 
He was 24 at that time? Am ies: 
Who was the next? A. Mary Adele. 


Mary Adele. What was her age at that time? 

She was 22. 

22 years old. The next child was who? 

John; John was 19. 

John, the young man who is in court with 
HEenyics: 

He was 19 years old then? A. Yes. 

Who was the next one? [169] 

Lueille; she was 17. 

Then the next one? 

Then James was 16. 

James was 16? 

And Benjamin was 9. 


He was the youngest? A. Yes. 
At the present time how many of them are 
children, right now? Ae ‘Wlimee: 


(iateissisenjamin, J ames——- 

And Lucille. 

And Ilueille? ae | Y Cs. 

These children all live with you, do they? 
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A. Yes. 

Q. Now, Mrs. Souza, at the time of your hus- 
band’s death where were you living? 

A. In Modesto. 


@. What? A. Modesto. 

Q. Stil living at Modesto, were you? 

A. Yes. 

Q@. And on what ranch? 

A. Well, it was on the Toomes Road. [170] 

Q. How long had you lived on that ranch? 

A. Now, or before the accident—living there 
20 years. 

Q. Before the accident you had lived there 20 
years or 18 years? A. 18. 

Q. You lived there 18 years before the accident; 
is that right? A. Yes. 

Q. Mrs. Souza, you and your husband and your 
entire family lived there? A. Yes. 


@. What was your husband’s occupation ? 

A. He was a dairyman. 

@. Do you know what his average monthly 
earnings were before October 11, 1945? 

A. About $300 a month. 

Q. Of that amount of money what portion of it 
did he give you to afford you with your support 
and maintenance as well as that of the children? 

A. About one-third. 

Q. What? A. Two-thirds. 

@. Two-thirds of that amount? A. Yes. 

Q. Was Mr. Souza a man who stayed home, or 
did he go out, or what was the situation. 
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A. He stayed home. [171] 
Q. Did he go out without you? 
A. Very seldom, except on some business when 
I was not needed, and I had so much to do at home 
with the children I had better stay home. 
Q. When he went out socially did he go with 
you? A. I always went. 
Q. Was Mr. Souza a good family man? 
A. He was, very much so. 
Q. Besides his ranch activities did he do any- 
thing around the home, at all? 
Yes, he did. 
How did you and Mr. Souza get along? 
Happy. 
Mrs. Souza, as a result of his accident, I 
have a bill here from the Sovereign Funeral Home 
in the sum of $1157.38. Is that a bill which you in- 
curred as a result of this accident for burial serv- 
ices for your husband ? A. Yes. 
Q. Mrs. Souza, did you love your husband? 
A. Yes. 
Q. Did he love you? A. Yes. 
Q. Do you miss him? A. I do. 
Mr. Myers: That is all. [172] 
Cross-Examination 
Q. (By Mr. Dunne): Mrs. Souza, the two- 
thirds of the $300 a month that your husband gave 
you, you used that, then, for the benefit of the 
whole family, I take it? a «6 es: 
Q. Did you own that ranch? A. Yes-gsir. 
Q. The $300 a month that you used, that was 
the return from the operation of the ranch? 


OPop 
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A. Yes. 

Q. You still have that ranch? A. @ie 

Mr. Dunne: No further questions. 

Redirect Examination 

Mr. Myers: Your Honor, I am sorry, there is 
just one or two other matters that we might deter- 
mine while the witness is on the stand. 

Q. You were in court when Mr. Davis, Oran 
Davis, testified; when he testified concerning the 


accident vou were in court? A. Yes. 
Q@. You heard him say that he was contacted 
by Mrs. Souza. A. Yes. 


@. You were the Mrs. Souza who contacted him? 

A. Yes. 

@. How did you happen to contact him; when 
did you know about him? How did you come to 
know about him? [173] 

A. Well, the daughter-in-law where he was em- 
ployed knew my daughter. 


Q. What is her name? 

A. The daughter-in-law ? 

Q. Yes. A. Mrs. Freeman. 

Q. That is at the Freeman Dairy, where My. 
Davis worked ? A. Yes. 


Q. Go ahead. 

A. She told my daughter that this man that was 
hired by her father-in-law told them about the aeci- 
dent, that he saw it. 

Q. Then you got in touch with him 

A. Wiest 

Q. How long was that before or after you saw 
me for the first time? 
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(Testimony of Mrs. Josephine Souza.) 
A few months, I guess; I don’t remember. 
Three months before you ever saw me? 
Something like that. 
That is how you happened to contact him? 
Yes. 
Was it at your request that he appeared in 
this case to testify? In other words, you requested 
his presence, did you? A. Yes. 

Mr. Myers. That is all. [174] 


Ororpor 


Recross-Examination 

Mr. Dunne: I neglected to ask you one question. 
Is your daughter, Mary Adele, married ? 

A. No, she is not. 

Q. How about your daughter Lucille? 

A. She is at home. She just graduated from 
high school. 

Q. She is not married, either? A. No. 

Mr. Dunne: Thank you. 

The Court: Step down. [174-A] 

Mr. Myers: I think there is a matter I should 
ask Mrs. Souza about, but I can recall her. Pardon 
me, your Honor. You know, you get in a bad habit 
in the state courts. 

The Court: If I come here often enough, I will 
cure you of it. 

Mr. Myers: I would like to ask counsel through 
your Honor 

The Court: However, I want to say this. I was 
in the state courts for eight years and that method 
was not used in my court. In other words, I con- 
duct a court now the way I conducted it in 1927 
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and 1928 when I first became a judge of the Su- 
perior Court. It is just different methods that dif- 
ferent judges allow. 

Mr. Myers: I was before your Honor in 1927. 

The Court: I presume you tried your first case 
before me. 

Mr. Myers: That is mght. I would like to ask 
your Honor and counsel if he expects to call Mr. 
Aguers. 

Mr. Dunne: I do. 

My. Myers: In view of that, your Honor, if you 
will step back up, Mrs. Souza, I will ask you one or 
two questions regarding that. 


JOSEPHINE SOUZA 
was recalled as a witness and having been pre- 
viously duly sworn, testified as follows: [175] 


Redirect Examination—(Resumed) 

Q. (By Mr. Myers): Mrs. Souza, do you recall 
on some occasion a Mr. Aguers from the Southern 
Pacific Company, claim agent for the Southern Pa- 
cific Company, came to your home? 

A. Yes, I do. 

Q. Do you know how long after the accident 
that was? A. Just a few days. 

Q. When he came to your home, will you tell 
His Honor and the jury what, if anything, was done 
at your home with Mr. Aguers? 

A. Well, he wanted my son to give him a state- 
ment, and he told him that he didn’t care to discuss 
the matter at that time, and he said that he knew 
how he felt, that he lost his own dad when he was 
a har, ard so he wonld eome hack later. in about 
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@. He never did come back, and was there any 
statement written in your presence? 

A. No, sir. 

@. What is that? 

A. No, sir, there was not. 

Q. And were you present at all times when Mr. 


Aguers was present? a VY eSecir: 
Q. And when Mr. John Souza, your son, was 
present ? A. Yes, sir. 


Myr. Myers: That is all. [176] 

The Court: Any questions, Mr. Dunne? 

Mr. Dunne: I have no questions, no, your 
Honor. 

Mr. Myers: Other than the matter of the speed 
restriction, your Honor, we rest. 

The Court: What do you mean by the matter of 
speed restrictions ? 

Mr. Myers: You will remember I offered in 
evidence the speed restriction that I am going to 
try to give your Honor some authorities for my 
position. 

The Court: If you find any authority, I will re- 
open the case to allow that. For the present I will 
rule it is not material because of the state law. 

Mx. Myers: With that, your Honor, the plaintiff 
rests. 

(Plaintiff rests.) 

Mr. Dunne: If your Honor please, I have a mo- 
tion to make. 

The Court: Al right, you may make it right 
here and we will not bother the jury. 
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(Thereupon counsel for the respective parties 
and the Reporter approached the bench, and 
outside of the hearing of the jury the following 
occurred :) 


My. Dunne: In each of the matters of Angelo 
and John Martin Souza and the death of the father 
Antonio Azevedo Souza, in those two cases we make 
a motion of dismissal and non-suit on the grounds, 
first, that the evidence shows contributory negli- 
gence on the part of John Martin Souza, the son, 
and under [177] the provisions of the Motor Ve- 
hicle Code of the State of California, he being a 
minor and having his father’s consent, his negli- 
gence is imputed to the father, so that any negli- 
gence on his part as far as recovery upon the 
ground that he failed to exercise proper care in 
looking or listening for an approaching railroad 
train, and upon the ground that there is no show- 
ing of any negligence upon the part of the de- 
fendant. 

The Court: I think the matter presents a fac- 
tual situation for the solution of the jury. I may 
say I think this is the third one of out 12 I have ever 
allowed to go to the jury, but I am satisfied that so 
far as the question of negligence is concerned, it 
presents a factual situation as to whether he 
stopped or not, and there is testimony that he did 
stop, and there is testimony that the bell did not 
ring and the whistle was not blown, and that, prima 
facie, is sufficient to take the case to the jury. 

As to the other matter, I will discuss it more 
fully. It relates to the matter of instructions. But 
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the showing is that this was his automobile, and 
as he had no license, his father did not sign any 
agreement. 

Mr. Dunne: There are two Code sections: One is 
the signing of the agreement, the other is permit- 
ting him to drive with the parents’ consent. 

The Court: But that was the boy’s own car, not 
the father’s car. [178] 


(Discussion off the record.) 
The Court: The motion for dismissal is denied. 


(The following proceedings were had in the 
presence and hearing of the jurors:) 


The Court: I may explain to you we are not 
keeping anything away from the jury, but there 
are all manner of matters that are supposed to be 
taken up between court and counsel. For instance, 
before the arguments are made, we may have to 
take an hour to discuss the proposed instructions 
because I am supposed under the law to let them 
know what I am going to do about certain instruc- 
tions that both sides suggest, so that they will know 
before they argue. You will have to wait until we 
get through with that. You have a province and I 
have a provinee. I can’t invade yours and you do 
not dare invade mine. So this method is easiest, 
rather than sending you out and bringing you back, 
so many times we go into a huddle and dispose of 
these matters so that counsel may place upon the 
record the first matters that are supposed by law 
to be done at certain times, otherwise they ean’t 
question them later on. 
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Mr. Dunne: If your Honor please, I should like 
to ask counsel whether he is willing to stipulate 
that Engineer Glanville died last November. 

Mr. Myers: That is my understanding. I will 
take your word for that. 

Mr. Dunne: Secondly, I offer in evidence two 
other [179] photographs of locomotives 2487. Those 
are the ones I referred to when I handed the first 
one to counsel on the other side. 


(The photographs referred to were thereupon 
received in evidence and marked Defendant’s 
Exhibits R and 8.) 


BERNARD GEORGE AGUER, 
was called as a witness on behalf of the defendant, 
and being first duly sworn, testified as follows: 
The Clerk: What is your name, sir? 
A. Bernard George Aguer. 


Direct Examination 

@. (By Mr. Dunne): Mr. Aguer, what is your 
business ? 

A. I am employed as a claims adjuster by the 
Southern Pacific Company, sir. 

@. Located where? 

A. At the present time at 65 Market Street, 
San Francisco. 

Q. In October of 1945 what was your business? 

A. I was employed as a claims adjuster by the 
same company, field man. 

Q. Where were your headquarters at that time? 

A. I was what was called a Western Division 
man. T worked out of Oakland. 
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Q. Did you have occasion to make some investi- 
gation, without stating what it was, in connection 
with a crossing accident at the crossing of Beck- 
with Road just northwest of Modesto and the [180] 
Southern Pacific tracks, an accident that occurred 
on October 11, 1945? An lied); 

Q. Did you, in that connection, call at the home 
of the family, some of whose members were in- 
volved in that accident ? A. I did. 

Q. When was that that you called there? 

A. Approximately a week or better after the 
accident. 

Q. Did you make any note or memorandum of 
anything that occurred upon that visit? 

A. I took a statement from the young chap, the 
driver of the car that was involved in the accident. 

Q. Let me show you Defendant’s Exhibit K for 
identification. So far as the ink handwriting on 
that is concerned, whose is it? 

A. That is my handwriting, sir, my signature. 

Q. So far as the ink writing is concerned, if you 
will look at all six pages, is that all in your hand- 
writing ? A. Yes, sir, I wrote that statement. 

Q. I call your attention to the fact that each 
page—I believe I am correct in making this state- 
ment—bears the signature as a witness; is that your 
signature ? A. Yes, si. 

Q. Each page also bears a date, I think the date 
October 21, 1945. Did you put that on there? 

Pe 1 did. [181] 

Q. When did you put that date on there? 

AL At the time that T took this statement. 
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Q. Was that the date of the statement? Was 
that the same day that you took the statement that 
you dated it? A. Yes, sir. 

Q. In other words, that is correctly dated? 

A. Yes, sir. 

Q. About what time did you arrive at the Souza 
home ? 

A. I don’t recall exactly. It was in the morning, 
I believe. 

Q. When you ealled there what, if anything, 
did you say of identifying yourself? 

A. Well, I introduced myself and I believe I 
eave them my card and informed them what pur- 
pose I was there for, to investigate the accident 
and take a statement from Mr. Souza, the driver 
of the car. 

Q. To whom did you identify yourself and make 
your presence known? 

A. Well, Mrs. Souza was there. 

Q. Which Mrs. Souza was that? 

A. As far as I recall, I do remember distinctly 
meeting the mother of the driver of the car, Mrs. 
Souza. 

Q. Is that the Mrs. Souza who sits in the middle 
here? 

A. I beheve so. I imagine it is. I can’t recall 
her face exactly after this length of time. 

@. At any rate [182 ] 

Mr. Myers: Just a minute, your Honor. I will 
ask that the answer be stricken out. He says he 
imagines. Whatever he imagined we will ask be 
stricken out. 
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Mr. Dunne: All right, we will let that go out. 

The Court: You ean say that you think a thing 
happened but you can’t say you imagine. In other 
words, you are not required to be more positive 
than you ean, but you can’t speculate. 

The Witness: Yes. Well, at the time I called at 
the Souza home, I met a Mrs. Souza who identified 
herself as being the mother of the boy. 

The Court: Q. Do you recognize her as the 
lady who just testified a while ago? 

Mr. Dunne: He was not here when she testified. 
The witnesses were excluded. 

The Court: Oh, I beg your pardon. I forgot. 

Q. Do you recognize her in the courtroom, the 
older of the two ladies sitting there? Stand up, Mrs. 
Souza, will you, please? Do you recognize her? 

A. I am quite sure that is the woman. 

The Court: All right, you may be seated. 

Q. (By Mr. Dunne): During the course of any 
conversation who else was there, Mr. Aguer? 

A. The son, her boy, who had been driving the 
car, young Souza, and I believe there was also a 
sister-in-law. [183] 

Q. Were all three of these people present during 
the course of the conversation? 

A. Yes. I am definite with the mother and the son 
because I spoke to them both. I remember distinctly 
the mother and the boy, of course, was there, be- 
cause I took the statement from him. 

Q. Did you enter the house? A. wld. 

Q. When you entered the house, please tell us 
in your own way what happened, without now stat- 
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ing what was said, but tell us how the statement 
was taken and what was done. 

A. Well, as I say, I called and I properly intro- 
duced myself as being with the Southern Pacifie 
Railroad Company, and the fact that I was there 
to investigate the accident and find out what had 
occurred. I wanted to take a statement—I was in- 
terested in taking a statement from the son, the 
boy who had been driving the car at the time, and 
I was ushered into the house by Mrs. Souza, and 
I spent considerable time there. 

As I recall, I was asked to be seated and sat 
down at a table there and I believe it was the din- 
ing room of the house. The boy was there and gave 
me his statement. His mother was right there and, 
as I recall, there was another woman, a younger 
girl, who was sitting off in possibly what might 
be considered the front room of the house there. 
And we had a very pleasant—as much as possible 
—a very pleasant meeting there, during which [18+] 
time I took this statement from Mr. Souza. And, 
as I recall, I believe he was a minor at that time, 
and for that reason I believe I explained to Mrs. 
Souza I wanted her to read the statement because 
I was going to ask her son to sign the statement. 

Q. Tell us how you got the statement. The jury 
would be interested in the mechanics. What did 
you do? 

A. Well, I simply asked the various questions 
I normally ask relative to the incident and he 
answered them, and I just put his answers down 
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and wrote this statement, which is the statement 
here. That is all there was to it. 

Q. Is the paper that you hold in your hand, 
Defendant’s Exhibit K for identification, the paper 
that you wrote at that time? A. Definitely. 

Q. And at the Souza home? A. Yes, six. 

The Court: I haven’t seen the statement. That 
is not in question and answer form. It is merely 
the substance of what he was telling you? 

The Witness: Yes, that is true. 

The Court: Q. Is it written in the first 
person? Does it say ‘‘I did so-and-so’’? 

Aueeees, it 1s. 

The Court: Go ahead. 

Q. (By Mr. Dunne): So far as that statement 
is concerned, did [185] you at that time, at least 
in so far as you had capacity to do it, put down 
there accurately what you were told? 

A. Yes, sir. 

Q. Did you get the information that is in there 
from the young man, John Souza? 

A. Yes, sir. 

Q. Did you put anything in there yourself? Did 
you interpolate anything yourself, anything in ad- 
dition to what you were told by John Souza? 

A. No, sir. 

Q. After that was written, then, you completed 
it, what then did you do? 

A. Well, as I say, I had Mrs. Souza read the 
statement, which she did and told me that it was 
all right and, of course, she had been present when 
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her son had given me the statement, and I had her 
son read the statement, but, as I recall—well, it was 
Mrs. Souza who made an objection there that she 
didn’t care to have her son sign it nor would she 
sign it because, as she stated there, she didn’t feel 
it was the thing to do from her standpoint. She 
wished to see an attorney. That was her words—‘I 
intend to see an attorney. Before I sign anything, 
I wish to see an attorney.”’ 

Q. After the son read it over, did he make any 
comment ? 

A. Iasked him, which is customary, if the state- 
ment were true and correct to the best of his knowl- 
edge and belief, and he told [186] me, ‘‘ Well, that’s 
al 

The Court: Q. Did you ask him to sign it? 

A. Yes, sir, I did. 

Q. What did you say to him? 

A. Well, as I recall, I remember distinctly ask- 
ine Mrs. Souza, in deference to her, because of the 
fact that the boy, as I say, I believe was a minor at 
the time, and Mrs. Souza simply stated that she 
didn’t wish to have the boy sign the statement and 
she wouldn’t sign it herself. 

Mr. Dunne: If your Honor please, we offer this 
in evidence with an exception: there is some matter 
that I called to the attention of counsel upon the 
other side and it is agreed between us that it has 
no bearing on this matter. Is that correct? 

Mr. Myers: Well, that is right, but, your Honor, 
we object to the statement itself on the ground 
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it is incompetent, irrelevant and immaterial. He 
ean state what conversation he had at that time 
and place and the persons present, but any pur- 
ported written statement that is not signed and 
which the plaintiffs have stated they have never 
even seen before, before coming to court today, it is 
incompetent, irrelevant and immaterial to put that 
in evidence. As far as the conversation is concerned, 
that is a different matter. 

The Court: This is more than a memorandum. 
This is not used merely to refresh his recollection. 
This is used as primary evidence of what a person 
told him and what he put down. [187] Now, of 
course, that person has denied it. It is up to the 
jury to determine which version of the transaction 
they will believe, but this statement is admissible 
under the facts given by the witness. 

Mr. Myers: All right. 

Mr. Dunne: If your Honor please, that part 
referred to I have marked in pencil and will omit. 

The Court: Do you want to read it? 

Mr. Dunne: I do want to read it because of that 
part that is to be omitted. 

The Court: We can cover it up if it is sent 
out to the jury as an exhibit. 

Mr. Dunne: Yes, your Honor. 

The Court: I will instruct the Clerk to cover 
up the portion. We have a way of placing a paper 
across in a manner that the jurors can’t see it 
without destroying a seal. They usually don’t any- 
way. 
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Mr. Dunne: And that part of it, if your Honor 
please, I have enclosed with peneil. 

The Court: All right. 

My. Dunne: Shall I read it now? 

The Court: Well, if you have finished with this 
witness 
Mr. Dunne: I had finished with the witness. 

Th.. cart: All right. 

Mr. Dunne: This again is on a form partly 
printed and [188] partly written: 

‘Statement of John Martin Souza. 

‘‘Home address: Rt. 3, Box 633, Toomes Road, 
Modesto. 

‘Occupation Dairy Farmer. Employer Self em- 
ployed. 

‘Business address: same. 

‘“What day and what hour did accident occur? 
October 11,—about 9:15 a. m. 

‘“Where did accident occur? At intersection of 
Beckwith Road and Southern Pacific Railroad 
Crossing. 

‘Where were you when accident occurred? 
(Blank.) 

‘‘Do you know anyone who saw accident? Please 
give names and addresses. No—but we expect to 
uncover witness. 

‘*Did you witness accident? Involved. 

‘Give full account of your knowledge of accident. 
‘‘T am the legal and registered owner of the auto- 
mobile involved in the crossing accident, at Beck- 
with Road and Southern Pacific right of way, 
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which occurred about 9:15 in the morning of Octo- 
ber the 1ith 1945. The automobile was a 1941 Ford 
Coupe, license number 93H838. On the morning of 
the accident I left my house on ‘T'oomes road to 
drive to Dry Creek; to look at a dairy ranch. It was 
about 9:00 o’clock in the morning when we left 
our house. It was a nice clear dry morning. I was 
driving the automobile, and my brother Edward 
was sitting next to me in [189] the middle of the 
seat, my father Anthony Souza, was sitting on the 
right side of the seat. When we left the house, 
I drove south on Toomes to Beckwith Road. When 
I reached Beckwith Road, I turned to my left and 
was driving East, on Beckwith Road. I had the 
window on my side rolled all the way down, and 
my father had his window on the right side of the 
automobile rolled halfway down. I had a radio in 
the automobile, but it was turned off, and not play- 
ing. I was driving along Beckwith Road about 40 
miles an hour, and my father and Edward and I 
were talking about various things. As I drove East 
on Beckwith Road, I approached the Southern Pa- 
cific Railroad tracks crossing Beckwith Road, just 
before you reach the highway. When I was about 
100 to 150 yards away from the crossing I looked 
for a train. I was slowing up and driving about 30 
miles an hour at that time. When I looked for a 
train, I looked through the windshied. [ never seen 
any train. I did not notice my father or brother 
looking for a train at that time. They were not 
saying anything, just riding along quietly. At that 
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point in the road as I looked, there was a walnut 
grove on my left, and on my right, running along 
the road was a fence, covered with grapes. I could 
see over this grape vine covered fence, but I did 
not see any train. We were still moving down Beck- 
with, towards the crossing, and I am slowing up 
all the time. When I get [190] about 40 yards from 
the crossing, I look again through the windshield, 
to my right and to my left. I usually look carefully 
to the left a couple of times, because of the walnut 
grove there, at this pomt I was doing about an 
estimated 20 miles an hour. The fact that my 
brother and father were in the seat with me did 
not bother my vision, the seat was adjustable, and 
I had it moved back. IT could see alright. I did not 
see anything. I did not hear any train whistle or 
bell, or hear any train; at this time I still had the 
fence on my right, but could see over the fence 
O. K. I kept driving towards the crossing, there 
was no other automobile, ahead of me, and there 
was no automobile coming towards me, the road 
was all clear. I was not talking to my father or my 
brother, and they were not talking. When I got 
about 10 feet from the crossing I was slowed up 
to about 8 miles an hour. I still had not heard any 
bell or whistle, or seen any train. My father and 
my brother did not say anything to me, they never 
did say anything if either one of them ever did 
see the train they never did say anything about it. 
Neither one of them ever said a word, nothing! Not 
even ‘‘Look out,’’? even when we were hit! About 
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this time I was just going onto the tracks, and was 
doing about 5 miles an hour, I was shifting from 
high to second gear, and looking straight ahead. I 
still had not seen any train, or heard any whistle o1 
bell. It was quiet, along [191] through there, no 
excessive noise, from any tractor or truck, or pump 
in the fields, just a quiet morning. When I was 
right on the tracks something caused me to look 
up to my right, I do not know what, maybe the 
noise, or something anyway I looked up, and saw 
the engine, a couple of feet away, and before I 
had a chance to do anything the engine hit me. 
That’s the last I remember, I was knocked out. I 
do not know how fast the engine was going when 
it hit me. My father and brother never said a word 
to me. I never, at no time, heard the train whistle 
or hell and I never did see the train (engine), till it 
hit me (just a second before it hit me.) The engine 
hit me on my right side, just where I do not know, 
I have not seen my automobile yet. The acci- 
dent happened because I did not see the engine, and 
did not hear any whistle, or bell. The engine was 
hard to see because it was traveling alone (pulling 
no cars); if it was pulling cars, I could have seen 
it. I think when I looked that the engine was prob- 
ably in that blind spot on the right corner of my 
windshield, where the door joins the windshied 
there on the corner of the automobile that partition 
there on the corner. I do not think that the man on 
the engine blew the whistle. I never did hear any 
whistle. I bought my automobile in March. and had 
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been waiting for my father and mother to go into 
town with me for my driver’s license. I do not have 
a driver’s [192] license. I had taken out a driver’s 
permit, but I lost it, 

‘‘Have you read this statement on 6 pages and is 
it true and correct, to the best of your knowledge 
and belief? (Blank.) 

‘I witnessed my Son, John Martin Souza, read 
this statement of his, and he states that it is true 
and correct, to the best of his knowledge and belief. 
I also read the statement. (Blank.) 

‘*Dated Oct. 21, 1945. 

‘Witness: B. G. Aguer. 

‘Signed: (No signature).”’ 

Mr. Dunne: I have no further questions. 

The Court: All right, cross-examine. 


Cross-Examination 

Q. (By Mr. Myers): This is entirely in your 
own language, is it not, Mr. Aguer? 

A. No, I wouldn’t say that. I always put down 
in the statement as much as possible in the person’s 
language, just as the person tells it to me. 

Q. Whose langauge is that?—‘*‘I witnessed my 
son, John Martin Souza, read this statement of his 
and he states that it is true and correct to the best 
of his knowledge and belief. I also read the state- 
ment.’’ Whose language is that? 

A. Well, I wrote that down. [193] 

Q. It is your language, isn’t it? 

A. Mrs. Souza witnessed the boy giving the 
statement. 
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Q. Just answer the question, please. Isn’t that 
your language. 

A. Well, I wrote that statement down. 

Q. Yes, it is your language. It is not something 
someone told you? 

A. No, that is true, I wrote that down. 

The Court: Q. In other words, the portion 
counsel has just read is the attestation clause which 
you usually put in and you wrote that down; nobody 
spoke those words? 

A. That is true, but before I put that down, sir, 
I asked Mrs. Souza the question, Mrs. Souza gave 
me the answer, and then I put that statement down. 

Q. She said, ‘‘I witnessed my son, John Martin 
Souza, read this statement’’? 

A. She witnessed her son give that statement 
and was true and correct to the best of her knowl- 
edge and belief. 

Q. Is it your testimony that that statement at 
the bottom of the larger statement was not written 
at the same time as the other pages in that state- 
ment ? 

A. That was put down directly at the conclu- 
sion of the statement there. When I took the state- 
ment I put that down. 

Q. In other words, according to you, when you 
got through writing you came down to the last page 
and left a blank, and then you wrote this in, filled 
this in, and then you were [194] going to have those 
people sign that statement, is that it? 

A. After they read it. I put that statement in 
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after they read the original statement of the hoys. 

Q. It is your testimony, then, that both John 
Martin Souza read this statement and Mrs. Joseph- 
ine Souza read this statement before you ever wrote 
in this paragraph that I just read to you? 

A. Not the last one, no. I wrote the statement 
out the hoy gave me and then I put down in con- 
clusion, ‘‘Have you read and do vou understand,”’ 
for the boy to sign, and that is when the mother ob- 
jected. And, of course, the mother had read the 
statement also. So then I put in for Mrs. Souza, 
there, and then, of course, she wouldn’t sign either. 

The Court: Q. She didn’t say “TI wite 
nessed’’? You asked her a question and she an- 
swered it, and then you put that down in vour own 
words ? 

A. That is right, that is right. 

Q. Jn other words, when you refer to putting 
down the statement as nearly as possible, you refer 
to the main statement about the accident, not that. 
That is so obviously in terminology she is not likely 
to use. A. That is right. 

Q. (By Mr. Myers): Isn’t it a facet thatytlne 
entire statement was written by you, Mr. Aguer, 
after you had left the home of Mrs. Souza on what- 
ever day it was that you were out there? 

A. That statement was written in the home of 
the Souzas in [195] the presence of Mrs. Souza and 
her son. 

Q. It is vour testimony that they saw you-—— 

The Court: He has answered that. You have 
asked him that two or three times. 
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Q. (By My. Myers): Saw you write this 
statement, is that it? A. Absolutely. 

@. When you went to the home of Mrs. Souza, 
did you go there for the purpose of obtaining a 
statement ? A. Yes, sir. 

Q. When you got to her home did you tell Mrs. 
Souza that you came there to get a statement from 
her son, John Martin Souza? A. Yes isi 

Q. Did you also tell them that there was no 
obligation on their part to give you a statement ? 

A. No, sir, I don’t believe I did. 

Q. Did you hold out any promises to them, at 
all, to get them to give you a statement? 

A. No, no promises. I made no promises. 

Q. Of their own free will and accord, then, John 
Martin Souza, it is your testimony, related all this 
to you? A. Absolutely, yes, sir. 

Q. And then after you had gone to the trouble 
of writing it all down, then these people refused to 
sign it, is that your testimony? [196] 

A. Mrs. Souza did, yes. 

Q. How about John? Did he refuse to sign? 

A. Well, he acquiesced to his mother’s wishes. 
In other words, after his mother said she didn’t 
want to sign it, he simply wouldn’t sign, and she 
wouldn’t sign, either. 

Q. What did you tell them when you left their 
home that day? That you would be back? 

A. I don’t believe I told them that, no. 

Q. Didn’t you tell them that you would be back 
in about a week or two when they were feeling 
better ? 
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A. No, I don’t recall telling them that, at all. 
There would be no need for me to. 

Q. What is your memory? After you had fin- 
ished writing up this statement, according to your 
testimony, then, after you had finished writing up 
the statement what did you tell them when they 
refused to sign 1t? 

A. I don’t recall telling them anything. It was 
their privilege. I mean to say if they didn’t want 
to sign it I couldn’t force them to sign it, and so 
J just paid my respects and left, as I recall. 

Q. And you did not say anything about being 
back again? 

A. No, I don’t recall saying that, because there 
would be no need for me to come back. 

Q. You didn’t say you would come back later 
with a statement for them to sign? [197] 

A. No, I didn Wididn 

Q. Are you sure you didn’t tell them that? 

A. I don’t recall telling them that. 

Mr. Myers: That as ll: 

Myr. Dunne: That is all. 

The Court: Have you another witness? 

Mr. Dunne: He may be fairly long, your Honor. 

The Court: Who is he? 

Mr. Dunne: He is the other man who was in the 
cab of the locomotive. 

The Court: We will make up for it if necessary 
tomorrow at the noon hour, but we had better not 
start a long witness at this time. You will remem- 
ber you asked for the privilege of passing those 
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photographs. If you want to do that for the next 
minute or so, you may pass those photographs. 

Mr. Myers: Just the one. 

The Court: Pass the photographs to the jury. 

Mr. Myers: May I pass this exhibit to the jury, 
your Honor? 

The Court: Yes; go ahead. 

Mr. Dunne: If your Honor please, at the same 
tune I put in some photographs that 

The Court: That’s all right. We will take a little 
time and have the jurors examine the photographs. 

Mr. Dunne: They might as well look at all of 
them at one time. 

The Court: I will tell you what to do. Start the 
eroup in the back and let them meet backwards, 
you see; start that way and start one in the back. 
Now, just swear the witness and then I can tell 
him to come back in the morning, to come right in 


the courtroom in the morning. 


(Witness Brown for the defense was then 
sworn by the clerk.) 


The Court: Have you any other witnesses who 
will testify to the incident of the accident or is 
he the only one? 

Mr. Dunne: No, we have some others, your 
Honor. 

The Court: Well, after he has testified I will 
relax that rule, because after there has been a con- 
flict established before the jury and the jury have 
heard the two stories, there is no reason for main- 
taining the rule and we can speed up examination 
of witnesses. You don’t want this man now? 
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Mr. Dunne: Well, this is Mr. Brown. He will 
also be a witness. [199] 

The Court: He is not the first witness? 

Mr. Dunne: No, he is not the first witness. 

The Court: You go back. We will swear the 
other man so he can come right in in the morning. 


FRANK MELLOLO, 
called as a witness on behalf of the defendant; sworn 


The Clerk: Will you state your name? 

A. Frank Mellolo. 

The Court: I just wanted to swear you in to- 
night but you won’t be examined tonight. You come 
back tomorrow morning and come right into the 
courtroom and you will be the first witness to be 
examined in the morning. You may be excused until 
tomorrow morning. 

Mr. Dunne: At ten o’clock. 

The Court: Come directly in here without wait- 
ing¢ to be ealled. . 

The Witness: Ten o’clock; all right. 


(The jurors then viewed the photographic 
exhibits. ) 


The Court: The jurors have examined the ex- 
hibits and they will be returned to the clerk. 

Ladies and gentlemen, we are about to take an 
adjournment until tomorrow morning at ten o’clock. 
The court admonishes you not to converse among 
yourselves or with anyone else on any subject con- 
nected with the trial of this cause, or form [200] or 
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express an opinion thereon until the cause is finally 
submitted to you. 

You have seen today the problem which will con- 
front you. You have had testimony as to incidents 
which one witness says took place and another wit- 
ness says did not take place. You will have to re- 
solve the conflict. To do that and to decide all of 
the matters you will need the instructions of the 
court as a giude in determining the credibility, so 
I give you again the injunction, keep your minds 
open until all the evidence is in and the case sub- 
mitted to you after the arguments of counsel and 
the instructions on the law hy this court. 

(The trial was then adjourned until tomor- 
row, Thursday, July 22, 1948, at 10:00 o’clock 
a. m.) [201] 


Thursday Morning Session, July 22, 1948, 
10:00 o’clock 


The Clerk: Case of John Martin Souza against 
the Southern Pacific Company; on trial. 

The Court: Proceed. Let the record show the 
jury is in the box. 


FRANK MELLOLO 
called by the defendant, previously sworn. 
The Clerk: Will you state your name? 

A. Frank Mellolo. 


Direct Examination 
Q. (By Mr. Dunne): My. Mellolo, will you 
please state your name again? 
A. Frank Mellolo. 
Q. What is your business? 
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A. Railroad trainman and conductor; brakeman 
and conductor. 

Q. You are a promoted man? A. “Wess 

Q. Working for what railroad? 

A. Southern Pacific. 

Q. How long have you worked for the Southern 
Pacific? A. Twelve years. 

Q. How long as a brakeman? 

A. Four years. [202] 

Q. Then you were promoted? 

A. Two years as brakeman, two years as con- 


ductor. 

Q. That takes up four years. What was the 
other of the twelve years? A. Yardman. 

Q. That is the same general character of work 
except confined to the yard? A. Yes. 

Q. Were you working for the Southern Pacific 
Company in October, 1945? A. Yes. 


Q. On what division were you working? 

A. Western Division, Stockton District. 

Q. Tell us where the Stockton District of the 
Western Division is. 

A. It runs from Tracy to Roseville and Rose- 
ville to Fresno and Fresno to Tracy. 

Q. In October of 1945, where was your home; 
where were you living? 

A. Stockton, California. 

Q. In October 1945, the date is the 11th of Oc- 
tober, were you on a locomotive that was involved 
in a crossing accident and an automobile a short 
distance railroad west of Modesto at a crossing 
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known as Beckwith Road? A. Yess [203] 

Q. Do you recall the name of the engineer on 
that locomotive? A. My. Glanville. 

Q. Did you know him before this time? 

A. Yes. 

Q. Do you recall who the fireman on that locomo- 
tive was? A. No. 

Q. Can you tell us about the number or the type 
of the locomotive ? 

A. It was a 2400; 2487. 

Q. Where had you come from on that morning? 

A. From Fresno. 

Q. At the time of the accident was that locomo- 
tive drawing any cars or was it operating light? 

A. JLight engine displaying markers. 

Q. So the record will be clear, you and I under- 
stand what that means—what does it mean? 


A. Light engine displaying markers is a train. 
@. Does it have cars? A. No cars: 

Q. But it is known on the railroad as a train? 
A, Yes. 

Q. 


Will you please tell the ladies and gentlemen 
how you happened to be riding a light engine? 

A. I was ordered that morning to deadhead to 
my home terminal the most convenient way I could 
get there and as I left the [204] crew dispatcher’s 
office, I met Mr. Glanville who was going to Sacra- 
mento and he said it would be all right to ride with 
him as far as Manteca and I could get a bus from 
Manteca to my home terminal which is Tracy, which 
J did. 


250 Southern Pacific Company vs. 


(Testimony of Frank Mellolo.) 

Q. Explain that so the Jury will understand. 
Going from Modesto northward to Tracy, is there 
a line of railroad that goes into Tracy? 

A. Is there a line? 

Q. Yes. A. Yes, there is. 

Q. Going northward from Modesto, or railroad 
west from Modesto, is there a line of railroad that 
goes into Sacramento without going through Tracy? 

“A. "Ves: 

Q. Where does that turn off? A. Lathrop. 

Q. Where is Manteca with respect to Lathrop? 

A. Well, it is about four miles, three or four 
miles from Manteca. 

Q. What, Lathrop? A. Yes. 

Q. Which direction from Lathrop is Manteca? 

A. Lathrop is west of Manteca. 

Q. So that Manteca then is on the line of rail- 
road between Modesto and Lathrop? [205 | 

A. Yes. 

The Court: A different county. Manteca is in 
San Joaquin County. 

Mr. Dunne: That’s right. I was speaking of the 
town of Modesto. 

Q. Was that trip a revenue trip? A. Yes. 

@. Were you paid for it? 

A. Yes, I was paid for it. 

Q. Can you tell us about what time the locomo- 
tive left Fresno? 

A. It was in the early morning; I don’t know 
the exact time. 

Q. On that trip where did you ride in the loco- 
motive? 
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A. I rode in the ganeway of the engine. 

Q. On which side, Mr. Mellolo? 

A. On the right side. 

@. Is that the engineer’s side or the fireman’s 
side? A. That is the engineer’s side. 

@. I want to show you Defendant’s Exhibit R 
here, this is a photograph taken of the side of 2487 
and somewhat from the front and ask you if you 
recognize that as a photograph of the locomotive. 

A. Yes. 

Q. I think if you would hold it that way so the 
jurors can see it. I will ask you to point out to 
them where the gangway is. 

A. The gangway is the ladder that you step 
down from the [206] engineer’s platform to the 
ground; there is a platform from the watertank, 
that divides the water tank and the boiler. The 
hoiler is the big part of the engine, the front part, 
and there are two grabirons that are in between 
this platform and I was standing right at the gang- 
way here facing the cab. 

Q. Where was the engineer? 

A. He was sitting on the seat box. 

Q. Where would that be in relation to where 
you were standing? 

A. He would be in front of me. I was standing 
behind him. 

Q. There is a window that shows there on the 
side of the cab and out of it there is a little tiny 
object. Do you know what that is? 

A. That is a steel—that is his armrest. 

Q. Is that where he was, at the window? 
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A. Yes. 

Q. Behind the engineer, was there anything be- 
tween you and him? © A. Yes. 

Q. What? A. Steel plate. 


@. How wide is that plate? 

A. Approximately about, I would say about 
half inch. 

@. I mean this way (indicating). 

A. Oh, it is about three feet, approximately 
three feet. 

Q. Do you recall whether or not from Fresno 
up to the point of the accident the locomotive made 
any stops? [207] 

A. Yes. It made, I believe, two stops. 

Q. On those stops did you perform any function 
in connection with the operation of the locomotive? 

A. I lined the switches into the siding and out 
of the siding and behind the engineer entering and 
leaving the siding. 

Q. On that particular piece of track, Mr. Mel- 
lolo, between Fresno and Manteca, have you worked 
over that? A. Yes. 

Q. For how many years have you worked over 
that ? A. Four year. 

Q. Do you know where Modesto is located? 

A. Yes. 

Q. After you went to Fresno and went to Mo- 
desto and then you were on the locomotive at the 
time of the accident, were you? A. Yes. 

Q. Then you continued on the locomotive for 
how far? A. To Manteca. 
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Q. Did you get off at Manteca? 

im. Ves, sit 

Q. Where in Manteca did you get off? 

A. Near the SP depot. 

Q. Is Manteca just a siding, a name, or is there 
a town there? A. There is a town there. 

Q. I want to call your attention and get some 
information from you with respect to what hap- 
pened after you left Modesto and I [208] wish 
you would tell the jury particularly now from Mo- 
desto up to the point of the accident where you 
were riding in the locomotive. 

A. I was sitting in the gangway of the locomo- 
tive facing the highway. The gangway was on the 
right side of the engine, the engineer’s side, watch- 
ing the automobiles go by on the highway. 

Q. Were you doing anything else? 

A. No. 

Q. Were you talking to the engineer? 

A. No; I could not. 

Q. Did you talk to the fireman at any time from 
the time you left Modesto up to the time of the 
accident ? 

A. Only when we picked up train orders, to 
read the train orders. 

Q. That was the only conversation you had? 

A. That was the only conversation. 

Q. Is that for the whole trip? 

A. ‘he whole trip. 

Q. I wish you would tell the jury your recollec- 
tion of the operation of the locomotive from Mo- 
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desto up to the point of the accident with respect 
to its speed, whether its speed was the same, 
whether it varied, how it varied and what it did. 
I want you to give the information to the jury, as 
exact information as you can as to the speed and 
operation of the locomotive from Modesto to the 
point of the accident. [209] 

A. Well, he was traveling approximately 40 
miles an hour. 

Q. At what time? A. At what time? 

Q. Yes. Was he going 40—did he go through 
Modesto at 40? 

A. No. He reduced speed for Modesto. 

Q. Where in Modesto did he reduce speed? 

A. When he hit, just approaching the Tidewater 
Southern Railway crossing. 


Q. Is that a railroad crossing there? 

A. It is; east of Modesto. 

Q. That is the crossing of another railroad? 

A. Yes. 

Q. What is your best estimate as to the speed to 
which he reduced ? A. 25 miles an hour. 


The Court: That is not a steam railroad. That 
is an interurban, Tidewater Southern. That is an 
interurban or electric railroad, isn’t it? 

A. That is a steam. 

The Court: A steam railroad. A. Yes. 

Q. (By Mr. Dunne): Where in Modesto is that 
crossing, is it railroad east end of Modesto or rail- 
road west end, or is in the center of town? 

A. It is the east end of Modesto, just entering 


Modesto yard. [210] 
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Q. After you crossed the Tidewater Southern, 
what was the operation of the locomotive as to 
speed ? 

A. He reduced speed to 20 miles per hour 
through Modesto. 

Q. Then what happened? 

A. Then when he was out of the yard at Mo- 
desto, which is approximately a mile, a mile and 
a half from the Modesto depot, he then increased to 
40 miles an hour. 

Q. Just immediately before the accident, what 
was the speed of the locomotive? 

A. Just before the accident? 

Q. Yes. 

A. Well, it was in an emergency just before the 
accident and I don’t know what the exact speed 
was when we hit the automobile. 

Q. What was its speed when it went into emerg- 
ency ? A. 40 miles an hour. 

Q. Did you at any time see the automobile 
which was involved in the accident before it was 
struck by the locomotive? A. No. 

Q. When did you first see it? 

A. As it went by the right side of the engine, 
it was in motion, a spinning motion. 

Q. As you were running along there, what was 
the first thing that attracted your attention? You 
said that the locomotive went into emergency. Was 
there anything specially that attracted [211] your 
attention before then? 

A. Yes. I noticed the way he was blowing his 
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whistle; it was sudden and some different than 
a regular crossing whistle. Regular crossing whistle 
he just has two longs, short and long. Well, this 
one—to one who work on railroads, it was known 
to railroad men and engineers as disaster. You 
could tell by the way he is blowing his whistle. 

Q. Before that had he blown a crossing whistle 
for this crossing, before the accident happened ? 


Then what happened ? 

Well, I sensed something was wrong and the 
automobile was in a spin and I could see the dam- 
aged automobile. 

@. You said the locomotive went into emerg- 
ency ? A. Yes. 

Q. Will you tell the jury what that is? 

A. Well, they have an emergency brake and it 
sets the brakes up immediately and when he puts 
it into emergency you can hear the air escaping, 
which escapes very suddenly. 


A. Had he blown it before? 

Q. Yes. A. Yes. 

Q. Then after that was this unusual whistling? 
A. Yes. 

Q). 

INE 


Q. Who operates that? A. The engineer. 
Q. What does he operate to put in into emerg- 
ency ? A. A lever. 


Q. Where is that located in the cab? 

A. It is right in front of him. 

Q. You say the locomotive went into emerg- 
ency. I would lke you to tell the jury what at- 
tracted your attention, was it the brakes taking | 
hold or was it the blowing of the air? 
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A. It was both, the blowing air and the brakes 
taking hold. 

Q. Up to that time had you heard the engineer 
say anything? A. No. 

Q. Had you heard the fireman say anything? 

me No. 

Q. Tell me, Mr. Mellolo, as you left Modesto 
and went up to the point of this accident, I would 
like you to tell the jury what the character of the 
weather was. A. It was clear, daylight. 

Do you remember about what time it was? 
Not the exact time but it was in the morning. 
Was there any fog? A. No. 

Any rain? A. No. 

Any haze? A. No, sir. 

Can you tell us whether or not as the loco- 
Brive approached [213] this crossing where the 
accident happened, whether the engine bell was 
ringing ? 

A. No, I can’t state because there are times you 
can hear the bell ringing and there are times you 
can’t hear it ringing on an engine. When you go 
by buildings and signboards you can hear it Hine; 
the echo, I believe. There are times you ean’t hear 
the bell ringing in the cab of the engine traveling 
at that speed. 

Q. With the locomotive trav eling light that way, 
is the locomotive itself, aside from any bell or 
whistle, making any noise? A. Yes. 

Q. You have been in a cab and all this is clear 
to you, but I wish you would tell the ladies and 
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gentlemen who probably have not been in a eab 
what the noise in the cab is. 

A. Well, it is a pounding noise, a rattling noise. 
It is almost impossible to talk in the cab of an 
engine traveling 35 to 40 miles an hour from the 
rattling and pounding of the engine. You have to 
scream in order to talk. 

Q. You have told us you saw this car spinning. 
Which side of the engine was that one; was that 
on the fireman’s side or the engineer’s side? 

A. The engineer’s side. 

Q. Was that the side where you have been 
standing ? A. Yes. [214] 

Q. Can you give us any idea after the car was 
spinning and after the emergency brakes were set 
how far that locomotive ran beyond the crossing 
before it stopped? 

A. That I don’t remember. It happened so long 
ago. Really, I don’t remember the exact distance 
that it was. 

@. Did the locomotive come to a stop? 

A. Yes. 

@. After the locomotive came to a stop what 
then was done? 

A. We backed up to the scene of the accident. 

Q. And was assistance given to those that had 
been injured ? A. Yes. 

Q. About how long was the locomotive there at 
the scene of the accident? 

A. Well, it was there until the ambulance ar- 
rived and the Highway Patrol arrived and the 
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Highway Patrolman said that he would take charge 
and I don’t know the exact time that we stood there 
but he had everything in control. He said he would 
take care of everything and we left for our desti- 
nation. 

Q. All right. After you left was there any other 
stop made by the locomotive between the scene of 
the accident and Manteca? 

A. Yes sir; there was one stop made. 

Q. Will you please tell the jury about that stop? 

A. The engineer started—he left the scene of 
the accident and the locomotive was traveling at 
about 40 miles per hour and he [215] put it into 
emergency to see what distance that it would take 
to stop the engine traveling at 40 miles per hour. 

Q. How did that distance compare with the stop 
at the scene of the accident. 

Mr. Myers: Just a minute. I object to that as 
incompetent, irrelevant and immaterial. The wit- 
ness stated he does not know how far the engine 
traveled after the accident. 

Mr. Dunne: He may not know in feet, but he 
ean certainly have made both 

The Court: Unless it is expressed in true dis- 
tance, I mean comparative speed—I will sustain 
the objection. 

Mr. Dunne:—I have no further questions. [216] 


Cross-Examination 
Q. (By Mr. Myers): Mr. Mellolo, do you still 
live in Tracy? A. Yes, sir. 
Q. Have you lived there ever since this acci- 
dent happened ? A. Yes, sir. 
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Q. Do you still work on the same division ? 

A. Yes, sir. 

Q. After this accident happened did you dis- 
cuss the case with anyone? A. Yesiaisaa 

Q. With whom did you discuss it? 

A. ‘The first time was at Roseville. A man came 
up to get a written statement of the accident. 

Q. At Roseville? A. At Roseville. 

@. When was that? 

A. It was sometime in May, I believe. 

Q. Of what year? A. Of this year. 

Q. May of this year, so that this accident hap- 
pened October 11, 1945, and the entire period 
from the time of the happening of the accident 
until May of this year went by without you discuss- 
ing the case with anyone, until this man came to get 
the statement, is that correct? A. Yes, sir. 

@. Ayre you familiar with the rule of the com- 
pany that requires employees to file reports imme- 
diately after the happening of an accident? 

A. Iwas merely deadheading. 

Q. Pardon me, sir? Are you familiar with that 
rule? A. Yes, sir. 

@. And you did not file a report then? 

A. No, sir. 

The Court: You started to give your reason 
When counsel interrupted. 

@. Why didn’t you file it? 

A. I was merely deadheading and I was not 
responsible for the locomotive. 

@. Go ahead and finish. 
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A. I was not responsible for any part of that 
locomotive, and so I didn’t have to make out a 
statement. 

The Court: All right. 

Q. (By Mr. Myers): So long as you felt that 
you did not have to make—— 

The Court: He didn’t say he felt; he is stating 
a fact. Please do not add words to his answer. 

Mr. Myers: I am sorry, your Honor. 

The Court: He did not say he felt; he said he 
wasn’t responsible for it. 

Q. (By Mr. Myers): Is it your testimony that 
you were not [218] required to make out a report? 

A. That is the way I see it. I didn’t have to 
make out an accident report. 

Q. That is a company rule, that you do not 
have to make out a report unless you are in charge 
of equipment, is that right? 

A. Well, the way I interpret the rule—— 

Q. Pardon me, sir. 

The Court: He doesn’t have to answer ‘‘Yes’’ 
or ‘‘No.’’ You know that. 

My. Myers: J thought maybe 

The Court: No, he is not required. You are 
cross-examining him. He is not required to answer 
““Ves’’ or ‘“‘No.’? Complete your answer, please. 

The Witness: Deadheading you are not on duty. 
If you are on duty deadheading it interferes with 
your Hours of Service Act, and if I was to make 
a report I would have to show time, and that would 
come on my Hours of Service Act, and I would he 
violating the State law. 
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The Court: Q. In other words, as you under- 
stood your position, you were not taking any 
active part in any operation; you were just getting 
a ride, isn’t that true? A. Yes, sit 

Q. To your next station, and for that reason 
you did not make any report? 

A. That is right. [219] 

Q. (By Mr. Myers): Is it your testimony that 
this was not a paid trip? 

A. We get paid for deadheading. 

Q. You get paid for deadheading, so that in get- 
ting paid for deadheading, then under the company 
rules you were required to make a report, were 
you not? 

Mr. Dunne: That is objected to. 

The Court: I will sustain the objection. It is not 
material whether he made a report, or not. The only 
object of the inquiry is to show whether he remem- 
bered. He has already given his reason why. He is 
not charged with any dereliction of duty in failing 
to make a report. He has merely explained why he 
was not approached and did not make a report. He 
has given an answer, and you stop right there; 
otherwise I am going to instruct the jury that all 
this inquiry does not reflect upon the credibility of 
his testimony. 

Mr. Myers: Very well, your Honor. 

The Court: All right. 

Q. (By Mr. Myers): Was it after May 21 
1948 that you made this report to the company? 

A. I don’t remember the exact date. 
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Mr. Myers: May I ask counsel if he has that 
report ? 

Mr. Dunne: It is not a report. It was a state- 
ment. It is not a 2611. I am handing the original 
of the statement to [220] counsel. 

Mr. Myers: I merely wanted to get the date, 
your Honor, off the statement. 

The Court: All right. 

Mr. Myers: With your Honor’s permission I 
should like to ask one more question on the matter 
of making a report, and I hope I am in order. 

The Court: Ask the question and I will tell you. 

Q. (By Mr. Myers): Mr. Mellolo, isn’t the fact 
that the reason you filed no report as to the happen- 
ing of this accident was that you, yourself, were 
violating the rule of the company in riding in the 
cab of the engine and therefore did not file a report 
as to the happening of the accident? 

Mr. Dunne: That is objected to as incompetent, 
irrelevant and immaterial. 

The Court: JI am going to allow him to answer, 
but I will instruct the jury in advance that what- 
ever the answer is, the fact that he may be violating 
a rule of the company in traveling along does not 
affect his credibility. That is not the way to impeach 
a witness, you see. I am allowing the question be- 
cause it is merely an explanation as to why he did 
not file a report and was not asked before this date 
to give a report. You may answer the question. 

A. No, sir, I was not. 

Q. (By Mr. Myers): It is your testimony that 
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you were riding [221i] in the gangway of this loco- 
motive, on the engineer’s side, which would he the 
Highway 99 side of the engine, is that correct ? 

A. Yes, sir. 

Q. How far had you ridden in the gangway of 
the engine? A. From Fresno. 

Q. You had stayed in that particular place all 
the way from Fresno up to the time the accident 
happened ? A. In the gangway. 

Q. I believe you stated on direct examination 
that you may have had to align some switches at 
one time or another. A. Yes, sir. 

Q. With the exception of that you stayed in the 
ganegway of the engine all the time? 

A. No, sir, I read train orders, picked up train 
orders and handed them from one employee to the 
other. 

Q. In any event, in the gangway of the engine 
as you rode along there, you heard the engine from 
time to time whistle for railroad crossings, did you? 

A. Yes, sin. 

Q. Having in mind that this accident happened 
in October of 1945, can you state definitely that 
when you gave this statement to the claims man in 
Roseville this year that you have a distinct recollec- 
tion that a whistle was sounded at this one par- 
ticular crossing? [222] 

A. Will you repeat that? 

Mr. Myers: May the question be read? 

The Court: Read the question, Mr. Sweeney. 

A. Yes, I ean state that. 
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Q. (By Mr. Myers): You are sure that you re- 
member a whistle being sounded, is that right? 

A. Yes, sir. 

@. Was there a whistle sounded at North Road, 
which was approximately 3600 feet railroad east, 
or, from the standpoint of our directions, south of 
this particular crossing where the accident hap- 
pened ? 

A. Yes, whistles were blown at all railroad 


crossings. 
Q. Pardon me. Was a whistle sounded at that 
crossing ? A. Yes, sir. 


Q. You distinctly remember that? 

A. It was at all railroad crossings. 

Q. You distinctly remember a whistle being 
sounded at North Avenue, do you? 

A. Yes, sir. 

Q. Was that the usual whistle, or was that a 
series of short blasts? 

A. That was the usual whistle. 

Q. The usual whistle? A. Yes, sir. 

Q. Where was it sounded with reference to that 
crossing? [223] 

A. At the crossing whistle post, from the cross- 
ing whistle post to the crossing. 

Q. How far south of that crossing or railroad 
east? A. East? 

Q. Of the crossing, yes. 

A. Well, it is between the crossing whistle post 
and the crossing. I don’t know the exact footage on 
the distance. 

Q. You do not recall how far it was from that 
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crossing the whistle was sounded, is that right? 
A. No, sir. 
Q. How far railroad east of that crossing was 
the whistle last sounded ? 
A. What crossing are you speaking of now? 
Q. I am speaking of the next crossing south of 
that. 
A. Between the crossing post and the crossing. 
@. How far was that crossing south of North 
Avenue ? 
A. How far is the crossing? 
Q. Yes. 
A. I don’t know the distance of them crossings. 
Q. How many whistles were sounded? How 
many crossings were whistled for after your engine 
left Modesto until this accident happened? 
A. How many? 
Q. Yes. 
A. I don’t count the crossings as I travel from 
station to station. [225] 
@. Wasa whistle sounded more than twice after 
you left Modesto on this particular day? 
What point of Modesto? 
The town of Modesto. 
Yes, whistled twice. 
What is that? A Wesesir: 
How many times was it sounded? 
I don’t count them. I don’t know. 
The fact of the matter is you have no memory 
of nate is that right? 
A. I don’t count crossings from town to town. 


OPeOPro>r 


John Martin Souza, et al. 26 


=] 


(Testimony of Frank Mellolo.) 

Q. As a matter of fact, Mr. Mellolo, you do 
not have any independent memory of a whistle 
being sounded at Beckwith Road, do you? 

m I do, sir. 

Q. Then your memory in that regard imme- 
diately at the time the engine went into emergency 
and you saw particles of the automobile flying, there 
was a series of short blasts, isn’t that true? 

A. The whistle was blowing, and if you ever 
ride an engine and it is your first time that you 
have ever seen anybody hit by a locomotive, you 
will never forget seeing it, and you will never 
forget that whistle. That was my first experience 
on a locomotive hitting an automobile. [225] 

Q. Just come back to my question. The whistle 
that you are talking about, however, was a series of 
short blasts that took place immediately at the 
time this car was struck, isn’t that true? 

A. He blew the crossing whistle between the 
crossing sign post and the crossing, and then after 
that there was a consecutive short blast. 

Q. How far from the crossing did he blow the 
whistle, from Beckwith Road? 

A. I don’t know the distance between the cross- 
ing post and the crossing. 

Q. Haven’t you any idea how long it was be- 
fore reaching Beckwith Road the whistle was 
sounded, if it was sounded? 

A. Before reaching the crossing? 

Q. That is right. 

A. I don’t know the exact footage on that. 

Q. Put it this way: How much time elapsed 
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from the time that whistle was blown until you 
saw the particles of the automobile fly and felt the 
engine go into emergency? From the standpoint of 
your time, how much time elapsed ? 

A. I don’t know the exact time. 

@. What is your best estimate? 

A. Well, he blew two long, a short, and a long, 
and after that there were several shorts, and he was 
still blowing—after the accident happened it was 
still blowing, the engine. I [226] guess he was ex- 
cited and nervous, and so I don’t know the time 
between the whistles, 

Q. You have no idea, then, in the lapse of time, 
how much time elapsed from the time he first 
sounded that whistle until the accident happened? 

A. That is right. 

Q. You travel on time, do you not? 

A. Yes, we travel on time. 


@. What is that? A. Yes, sir. 
Q. A railroad man’s watch is the most important 
part of his equipment, isn’t it? A. Yes, sir. 


Q. Is it your testimony that you do not have 
any idea at all the time that elapsed between the 
time of the sound of the whistle and the time the 
accident happened ? 

A. On railroad time we do not guess at time. 
We have to use accurate time. 

Q. All right. Do you have any estimate on it? 

A. No, I do not. 

Q. Might it have been a minute? 

A. I wouldn’t make no statement. 
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@. What is that? 

A. IJ wouldn’t state no time on it. 

Q. Could it have been thirty seconds? [227] 

A. It possibly could. 

Q. Do you think that 30 seconds would be a fair 
estimate of the time? 

A. Well, I believe that 30 seconds would be a 
little long. 
Would you say 20 seconds? 
About that. 
20 seconds would be your best judgment? 
It would be. 
Did you get out of the engine after the acci- 
font happened ? A. Yes, sir. 

@. What did you do? 

A. I just watched what went on. 

@. When the engine moved out again were you 
let out somewhere ? A. Was f let out? 
Let out of the engine. 
Yes, at Manteca. 
At some crossroad ? 
At the depot at Manteca. 
The engine slowed down and you stepped off ? 
It stopped. 
What is that? 

A. It came to nearly a stop. It didn’t have to 
come to a dead stop. 

Q. It slowed up slow enough for you to get off 
and then it went on its way, is that right? [228] 

A. That is right. 

Q. You think that it was between the point of 
where this accident happened and the point where 
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vou got off that the engineer made another emer- 
geney stop? Do you remember that, do you? 

From the point of the accident to where? 
To where you got off. 

Did he make an emergency stop? 

Yes. A. Yes, he did. 

Whereabouts was that? 

A. It was leaving Modesto, the scene of the 
accident, that crossing where the accident hap- 
pened, leaving there, between there and Manteca. 

Q. After you talked to this claims man who 
took the statement from you in Roseville, this year, 
whom else did you talk to after that time, if any- 


ie ee 


one? A. Mr. Dunne, the attorney. 
Q. Did you talk to anyone else? 
mm INo, sin 


@. Did you discuss the facts of the case with 
both of those gentlemen? 

A. JI gave them a statement on what I knew 
of it. 

Q. I noticed on direct examination, in answer 
to Mr. Dunne’s questions, My. Mellelo, you stated 
that it was a clear day, it was not raining and 
there was no fog, is that right? [229] 

A. Yes, sir. 

@. And I thought that you hesitated a bit on 
the haze. Now, what is your memory about the 
haze on this particular morning? 

A. It wasn’t hazy. I stated it was clear. 

@. Was there any low-lying ground haze? 

A. No, sir. 

Q@. You are familiar with this particular re- 
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gion, are you not? A. Aw? Yes, sim 

Q. Do you oft times in October encounter a low- 
hanging ground haze? 

A. Yes, we have clear days, too, in the fall. 

Myr. Myers: I think that is all. 

Mr. Dunne: That is all, Mr. Mellelo. Call Mr. 
alt. 

The Court: I think, gentlemen, from now on I 
am going to lift the rule and you may bring all 
the witnesses in at the present time. 

Mr. Myers: Well, your Honor, I do not want 
to be in the position of arguing about something 
all the time, but the way I feel about it is this: I 
asked for the rule and kept my own witnesses out 
so they could not hear one another’s testimony, 
and I do not feel it is fair to the plaintiff to have 
the rest of these witnesses in so they can hear 
one another testify. 

The Court: Is there any other witness to the 
accident ? 

Mr. Dunne: Oh, yes, there are other witnesses 
to the accident, your Honor. [230] 

The Court: I thought there were no other wit- 
hesses. 

Mr. Dunne: Oh, no, we shall have some other 
witnesses. 

The Court: I will let the rule stand, but I will 
tell you this is the last time I will allow it in any 
case I try here. I do not allow it in Los Angeles, 
at all. I do not believe in the rule. However, since 
I granted it I will let it go. 
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ealled as a witness on behalf of the defendant; 
sworn | 

Q. (By the Clerk): Will you state your name 
to the jury? 

A. My name is D. H. Talt. 


Direct Examination 


Q. (By Mr. Dunne): Mr. Talt, what is your 
business ? A. Iam a civil engineer. 

Q. For whom do you work? 

A. Southern Pacific Company. 

@. In what capacity? 

A. Iam in charge of the surveying and map- 
ping on the Stockton District, which extends down 
the west side and east side from Lathrop to Fresno. 

@. And do you have a title with the Southern 
Pacific Company? 

A. My title is assistant engineer. 

Q. How long have you been assistant engineer 
doing that particular work on that part of the 
Stockton Division ? 

A. On that part of the division 5 years. [231] 

Q. On what part of the division is the part of 
the track, the main track between Modesto and 
Manteca ? A. On what part of it? 

Qo Vics A. It is on the east side. 

Q. Is that within this Stockton Division which 
you have described ? A. Yes, sir. 

@. Have you for a period of five years, your- 
self, been familiar with that particular stretch of 
track ? 
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A. Yes, sir, I have gone over it a good many 
times in the course of my work. 

Q. I call your attention particularly to the piece 
of track between Modesto and Salida. Have you 
been familiar with that particular piece of track? 

A. Yes, sir. 

Q. Mr. Talt, did you draw the two diagrams 
which are here on the blackboard ? 

A. These diagrams were drawn by one of my 
draftsmen under my supervision, and I personally 
took them into the field afterwards and verified 
them on the ground by measuring distances, and 
checking against the actual topography on the 
geround. 

Q. So that they have been checked against actual 
field notes? A. Yes, sir. 

Q. On the upper one, which I think is still 
marked Court’s [232] Exhibit 1, I want to call 
your attention to a series of devices between what 
has been identified as the track and the southward 
lanes of Highway 99, and ask you what that series 
of devices is intended to represent. 

A. Those devices represent trees and bushes. 

Q. I call your attention to the fact that there is 
apparently an island dividing the southward lanes 
of Highway 99 and the northward lanes of 99, and 
in that dividing island or strip there are also some 
devices. What are those intended to represent? 

A. Those are trees and some bushes. 

Q. In the lower of the two diagrams, Plaintift’s 
Exhibit 2, there are also similar devices between 
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the track and Highway 99, and then in the division 
stvip or island in the highway: What do those rep- 
resent? A. ‘Those represent trees and bushes. 

Q. Who put those in there on those two dia- 
grams? 

A. They were put in under my direction from 
measured notes. 

Q. Is the location of those trees and bushes 
guessed at or are they actually located? 

A. No, sir, they were actually measured with a 
steel engineer’s tape, graduated in feet, tenths and 
hundredths of a foot. 

Q@. Mr. Talt, I wish you would give me some 
measurements so that the jury may have them. I 
want to know the distance between Beckwith Road 
and North Road. [233] 

A. Beckwith Road and North Road is 3989 feet, 
I beheve. I think I have it here in my notes. 3579.6 
feet. 

@. Now, measured along what line? 

A. That is measured along the center line of 
the railroad track, and it is from the center line of 
Beckwith Road to the center line of North Road. 

@. May we have that again? 

A. The distance is 3579.6 feet. 

Q. If I may mark that on here. Can you give 
ine the distance from some point with reference to 
Beckwith Road down to the turn-off for Dale Road, 
where it turns off Highway 99? 

A. Yes, the distance from the center 

Q. No, no, from Beckwith Road, first. 

A. From Beckwith Road? 
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Q. Yes. 

A. ‘To the center line, that is, this center line 
produced out here, it is 1162 feet. 

Q. Produced out to what point on Highway 99? 

A. Produced out to the center line of the high- 
way. 

Q. I will mark that, if I may, and from what 
point did you take from Beckwith Road ? 

A. The center line—opposite the center Jine of 
the crossing. 

Q. Opposite the center line of the railroad cross- 
ing? A. Yes. 

Q. That is 1100—— A. And 62 feet. [234] 

Q. Now, so that we may have it clear, Mr. Talt, 
will you give me from this same point in the in- 
tersection of Dale Road and Highway 99 to some 
point up there by Walnut Avenue the distance, so 
that we may have those distances ? 

A. Well, the distance to this fence here is 912 
feet. 

Q. Let me mark that, and either scaling it off 
the map or otherwise, can you give me the distance 
from the point of that fence to the center line of 
Walnut Avenue, so that we will know that? 

A. Yes, I have that here. That is about 115 feet. 

Q. I will mark that, if I may. Now, so that we 
may get it, Mr. Talt, I want you to take the center 
line of Beckwith Road and project it. Incidentally, 
are you familiar with the Government Survey of 
that country in there, the townships and sections? 

A. Yes, sir, I have checked the section lines in 
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there against the county records at Modesto and 
also against our records, from our right-of-way 
maps. : 

Q. Is Beckwith Road located with respect to any 
section line? 

A. It is along a section line, yes, sir. 

Q@. What about Walnut Avenue? How is that 
located ? 

A. Walnut Avenue is right in this side of the 
section line. It is 40 feet from the section line 
projected across here. It is 40 feet over to this 
side of Walnut Avenue. 

Q@. If the center line of Beckwith Road were 
projected across that field toward Dale Avenue 
now, where would it intersect [235] Dale Avenue? 

A. They are both practically on the same line. 
The section lines go along here, this edge of the 
road, 40 feet over. 

Q. What I would lke to know, Mr. Talt, is 
what is the distance from the intersection of the 
center line of Beckwith Road and the railroad track 
over to the point where the projection of the center 
line of Beekwith Road intersects Dale Avenue, or 
Dale Road? 

A. Well, it is practically 900 feet, lacking about 
5 feet. I would say 895 feet. 

Q. I will mark that, if I may. Take that to the 
center of Dale Road. A. Yes. 

Qe S95. eer A. 895: 

Q. So that we may have it, from this same point 
at the intersection of Beckwith Road and the rail- 
road track, the distance from there over to the gas 
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station—I think first we had better locate it. Which 
one of those buildings is the gas station? 

A. The one this way (indicating). This is the 
gas station, in here, the Texaco Station. 

Q. I will mark that, if I may. Now, if you will 
give us this distance I am going to mark here. 

A. That is about 230 feet. [236] 

@. Will you please keep your voice up so every- 
body can hear? A. It is about 230 feet. 

Q. Now, so the jury can orient themselves, what 
are the outside measurements of Highway 99, from 
the outside of the northbound lane to the outside 
of the southbound lane, so that it includes the full 
width of the four lanes and the island in the center? 

A. About 75 feet from outside to outside of the 
two lanes. 

Q. Iam sorry, I didn’t hear you. 

A. About 75 feet from outside to outside of the 
two lanes. 

Q. J will mark that. And from the center line 
of the railroad track to the nearest edge of High- 
way 99, what is that distance? 

A. About 65 feet. 

Q. I will mark that, if I may. Mr. Talt, you 
have on both of those diagrams lines, various lines, 
and then at various places on those lines are little 
crosses. What are those intended to represent? 

A. These along here? 

Q. Yes. A. Those are fence lines. 

Q. In the lower of the two diagrams, No. 2, 
there is a fence line which would be geographically 
to the south of Beckwith Road. I want you to give 
me—was that map accurately located ? 
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Q. At its end which is nearest to the railroad 
line I want you [237] to give me two measurements, 
one from the center line of the track at right an- 
eles to the track, to the end of the fence—no, to the 
end of the fence that runs along Beckwith. 

A. Qh, the end of the fence here? 

Q. That is correct. 

A. From the center line of the track at right 
angles. [237-a] 

A. That is 325 feet—no, no. Wait. The scale is 
different here. This is 20 foot to the inch. It is 
65 feet. 

Mr. Dunne: I will mark that, if I may. 

Q. Now, I want you to give me the distance 
from the projection of those fence lines from this 
end out to the center of the track, that distance. 

A. 90 feet. 

Mr. Dunne: I will mark that, if I may. 

Q. So we will relate it, from that same point 
measured parallel to the center line of the track, 
what is the distance to the end of the fence down 
to where such a line would intersect the Valley 
Brew sign? 

A. This is the Valley Brew sign here. Mark it 
parallel with this fence line? 


Q. Yes. A. About 460 feet. 
Q. I will mark that, if I may, representing the 
460—— A. About 460 feet. 


@. Can you identify in the lower diagram the 
buildings that are indicated there in the corner of 
the intersection; do you know what they are? 

A. These buildings here? (Indicating.) 

Q. Yes. 
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A. Well, a house and this was a barn here and 
this was an outhouse or shed of some kind, a small 
shed. I am not sure [238] what this is, but I have 
it in my notes. 

Q. Will you keep your voice up, please? 

A. I am not sure what this one is back here. 
The house was here. I think that is an outbuilding 
there. 

Mr. Dunne: I have no further questions. 

Mr. Myers: I have no questions, your Honor. 

The Court: All right. Step down. 

Mr. Dunne: Mr. Brady. 

The Court: JI think we better take a short re- 
cess before we call the next witness. 

(Recess. ) 
The Court: Proceed. 


DUDLEY T. BRADY 
called by the defendant, sworn. 
The Clerk: Will you state your name to the 
Court and jury? 
A. Dudley T. Brady. 


Direct Examination 
Q. (By Mr. Dunne): What is your business, 
Mr. Brady? 
A. I am claims adjuster for the Southern Pa- 
cific Company. 

Q. How long have you been a claims adjuster 
for the Southern Pacific? A. Seven years. 
Q. Are you such now? A. Team (239i 
Q. Where are your headquarters now? 

A. They are at Oakland Pier. 
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Q. What were your headquarters in October, 
1945? A. Oakland Pier. 

Q. Mr. Brady, did you have occasion to take 
some steps toward investigating an accident, a 
crossing accident at Beckwith Road and the South- 
ern Pacific Main Line from Modesto to Manteca, 
an accident that happened on the 11th of October, 


1945 ? A, I did investigate the accident. 
Q. In connection with that, did you take some 
photographs? Ae Yes; Dvdid: 


Q. When were they taken, the first set? 

A. The first set of photographs was taken the 
day following the accident, I believe. 

Q. I show you a series of photographs in evi- 
dence here as Defendant’s Exhibits A to I. These 
are all in evidence. Will you look at those quickly, 
please, and tell me if those photographs are photo- 
eraphs which you took as you have described. 

A. Yes; I took these photographs, every one of 
them. 

Q. When you took them, how did you take them; 
did you have your camera on a tripod or in your 
hand ? A. In my hand, at eye level. 

Q. Eye level when you are standing? 

A. J was standing with the camera in my hands 
like this, at eye level on the road. [240] 

Q. What was at eye level, where was your range 
finder ? A. The finder is at eye level. 

Q. Where is the lens, above or below that? 

A. The lens is below the finder. 

®. I show you a photograph marked Defend- 
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ant’s Exhibit L for identification. Did you take that 
photograph ? mee Yes, Idid. 

Q. What does that represent? 

A. This photograph is—in other words, I was 
standing the east side of Highway 99 facing north 
on the north lane of Highway 99 and to the left 
of this picture is the intersection of North Road 
and Highway 99. 

Mr. Dunne: We offer the photograph in evi- 
dence as our exhibit next in order. That will be L. 


(The photograph in question was thereupon 
received in evidence as Defendant’s Exhibit L.) 


@. (By Mr. Dunne): On this diagram, the top 
is intended to represent Highway 99, in along here; 
the two lanes to the east, the island in the middle 
and the two lanes at the south and the railroad 
track; here is North Avenue and here Beckwith 
Avenue. Where were you, as far as the diagram is 
concerned, when that photograph was taken? 

A. May I see that a minute? I was right about 
here. 

Mr. Dunne: I will mark that with an arrow 
pointing to the spot; that is the spot indicated by 
the witness and I will mark [241] that L. That was 
taken looking 

A. Looking north on Highway 99. 

Q. Toward Beckwith Road ? 

A. Toward Beckwith Road. 

Mr. Dunne: I will put an arrow from the ar- 
row I have indicated indicating the direction the 
photograph is looking. 
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Q. J show you Defendant’s Exhibit M for iden- 
tification and ask you if you can tell me what that is. 

A. This picture was taken one-tenth of a mile 
north of the intersection of North Road and High- 
way 99 facing north along the north lane of High- 
way 99. 

Mr. Myers: Pardon me, your Honor. What date 
was that? 

Q. (By Mr. Dunne): What date were they 
taken ? 

A. ‘These pictures were taken in May, 1947. 

Mr. Dunne: I will mark the point that that 
shows, mark that M. 

Mr. Myers: Pardon me, your Honor. This pie- 
ture was taken in May, 1947. It is two years after 
this accident happened. We don’t believe they would 
be relevant at all as showing the conditions that 
existed on October 11, 1945. I was under the as- 
sumption that these pictures were taken the day 
following the accident. That is why I have been 
sitting here not objecting to them. 

Q. (By Mr. Dunne): Mr. Brady, how long 
have you been familiar with that territory down 
there? [242] 

The Court: Well, the foundation should be laid 
showing the physical condition was not changed. 
I think counsel is doing that now. 

Q. (By Mr. Dunne): How long have you been 
familiar with that stretch of road along there? 

A. The last five years. 

Q. Have you been along there frequently ? 
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A. I have been along there very frequently. 

Q. With respect to the layout of the highway 
itself, that is the lanes of the highway and the 
island, were the conditions there the same at the 
time these pictures were taken as they were in Oc- 
tober, 1945? 

A. Yes, I would say the condition would be the 
same. 

Q. What is that condition with respect to trees 
and shrubbery that are shown in these various 
photographs? Were these conditions substantially 
the same? 

A. The conditions were, in my opinion, sub- 
stantially the same. 

Mr. Myers: Your Honor, may I ask this wit- 
ness some questions on this foundation for these 
photographs? 

The Court: If you want to you may. 

Q. (By Mr. Myers): Mr. Brady, on October 
11, 1945, did you go out to the scene of this acci- 
dent and make observations as to the surrounding 
territory ? A. Yes, I did. 

Q. What day did you go out there? 

A. The day following the accident. [243] 

Q. And did you take pictures out there that 
day ? A. Yes, I did. 

@. What pictures did you take that day? 

A. The pictures of the intersection and the im- 
mediate vicinity. 

Q. Well, when you say immediate vicinity, you 
mean just pictures of the Beckwith Road and the 
railroad track, do you not? A. That’s right. 
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Q. Did you go down to North Avenue? 

The Court: Just a mmute. That is cross-exam- 
ination. This is not voir dire. That is the danger of 
cutting in. You may ask these questions on cross- 
examination. 

Mr. Myers: May I present this to your Honor? 

The Court: Surely. 

Mr. Myers: Just one thing. This witness has 
sald the conditions are the same. I want to find 
out about it. 

The Court: Well, that is cross-examination. 
That is not voir dire. You will have your oppor- 
tunity and if you wish me to, I will withhold ruling 
or admitting these photographs until you have ex- 
amined him on cross-examination. 

Mr. Myers: Thank you, Your Honor. 

The Court: Cutting in is difficult because it 
is very hard to draw the line between the two and 
it is easy to get over into cross-examination. 

Mr. Myers: Thank you, Your Honor. 

The Court: Go ahead. [244] 

@. (By Mr. Dunne): This is M and we will 
offer it as our next exhibit in order. I understand 
Your Honor is reserving your ruling. 

The Court: I will reserve the ruling. I will rule 
later. It will be marked for identification. 

Q. (By Mr. Dunne): That is Defendant’s Ex- 
hibit M. I will show you this, Exhibit N for identi- 
fication, and ask you if you took that photograph. 

A. Yes aitand: 

Q. What does it depict? 

A. This photograph is—I was standing on the 
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north lane of Highway 99 two-tenths of a milc 
north of the intersection of North Road and High- 
way 99. 

Q. Are the things shown in that photograph— 
I call particular attention to the trees, shrubbery, 
growth, position of the highway—substantially the 
same as they were in October, 1945? 

A. Yes, they are substantially the same as at 
the time of this accident. 

Q. Obviously, the trees grow in the meantime to 
some extent. A. Correct. 

My. Dunne: We offer that as our exhibit next 
m order; that is N. 

Lhe Court: J will reserve ruling on it. 

Q. (By Mr. Dunne): I show you Defendant’s 
Exhibit O for identification and ask if you can tell 
me what that is. [245] 

A. This picture was also taken from the north 
Jane on Highway 99 facing north, three-tenths of 
a mile north of the intersection of North Road and 
Highway 99. 

Q. Were the conditions shown here substantially 
the same as in October, 1945? A. They are. 

Q. I show you Defendant’s Exhibit P for iden- 
tification. What is that? 

A. This picture is also taken on the north lane 
of Highway 99, facing north, one-half mile north 
of the intersection of North Road and the High- 
way 99. To the right of the picture represents Dale 
Road. 

Q. Are the things shown and depicted in that 
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picture as you hold it before you substantially the 
same as they were in October, 1945? 

A. They are. 

Mr. Dunne: We will offer this as our next 
exhibit in order. 

The Court: I will reserve a ruling. 

Q. (By Mr. Dunne): Finally, Defendant’s Ex- 
hibit Q for identification; what is that? 

A. This photograph was taken at the intersec- 
tion of Dale Road and Highway 99 and is facing 
north; at the east edge of the north lane on High- 
way 99 there is shown Dale Road branching off 
to the right and Highway 99 is to the left of the 
photograph. [246] 

@. Does that photograph as you have it before 
you substantially represent conditions as they 
existed in October, 1945? A. Yes. 

Mr. Dunne: We will offer that as our exhibit 
next in order. 

The Court: Ruling reserved. 

Q. (By Mr. Dunne): I show you another pho- 
tograph which is not yet marked and ask you if you 
will tell me what that is. 

A. This photograph faces, I would say, gen- 
erally a north direction on Dale Road and I was 
standing approximately 50 feet east of the north 
lane of Highway 99. 

Q. Is what is depicted in that photograph sub- 
stantially representative of the conditions as they 
existed in October, 1945? A. Yes. 

Q. With that photograph before you and De- 
fendant’s Exhibit Q for identification, can you tell 


John Martin Souza, et al. 23h 


(Testimony of Dudley T. Brady.) 

me where the camera was when those photographs 
were taken; was it in the same place or had you 
shifted position? 

A. The camera was at the same location, only I 
had shifted my position towards the left to reveal 
the entire intersection including Dale Road and 
Highway 99. 

Q. In other words, so there is no question about 
it, it shows a panoramic sweep of that intersection 2 

A. It does, yes. 

Mr. Dunne: We offer it and since your Honor 
is reserving [247] the ruling, it should be now 
marked for identification. 

The Court: Mark it for identification. 


(The photograph marked Defendant’s Ex- 
hibit T for Identification. ) 


Q. (By Mr. Dunne): Mr. Brady, with Defend- 
ant’s Exhibit T for identification before you, I 
want to show you now three photographs which I 
have clamped together and ask you whether or not 
you took those three photographs. 

A. Yes, I did. 

q. Where was the camera as to its location at a 
point on the ground when those three photographs 
were taken, was it in the same position in all three? 

A. Yes, it was. The three photographs were 
taken at the same location. In other words, I just 
pivoted in taking the three distinct pictures. 

Q. So that when pieced together as is indicated 
in the photograph before you 

A. That is right. 
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Q. They make three photographs showing sub- 
stantially the conditions as they existed in Octo- 
ber, 1945? A. Yes, they do. 

Q. I would like to tie those in with Defendant’s 
Exhibit T for identification. Is there anything on 
Exhibit T for identification which shows the in- 
tersection or part of the crossing of Dale Road 
and Highway 99 that ties in with anything on 
these [248] three photographs that have been pieced 
together? Perhaps before you answer that, so I 
ean do it properly on the record, let me take those 
three photographs. I will offer them in evidence 
and ask that they be marked so we can identify 
them. 

The Court: All right. It will be Defendant’s 
Exhibit U for identification. J will reserve a rul- 
ing. 


(Photographs pieced together were thereupon 
marked Defendant’s Exhibit U for Identifi- 
cation. ) 


@. (By Mr. Dunne): Exhibit U, the three pho- 
tographs pieced together, is there anything on there 
that serves to tie that in with anything on Exhibit 
T for identification ? 

A. By referring to Exhibit T, there is an auto- 
mobile part on the right lane of Dale Road and 
referring to Exhibit U—is that right? 

Q. Yes. 

A. U, on the right side of this panoramic pic- 
ture you will see the left front fender of an auto- 
mobile, which is the same automobile as in Exhibit— 
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T, and this first picture was taken facing north on 
Dale Road. Then I would pivot to get the area in 
the next picture and then I would pivot further, 
and there is a picture of a telephone pole. This 
telephone pole is devoid of any placards or signs. 

Q. Now you are talking about Exhibit U2 

A. I am talking about Exhibit U. This third 
picture, Exhibit U, the pole on the picture is de- 
void of any placard whereas by [249] referring 
back to Exhibit T, it will be noted on the lefthand 
there is a placard on the first pole and this second 
pole is devoid of any placard. 

Q. The pole is the pole that shows to the ex- 
tremne left as you look at it, of Exhibit U. 

A. This pole is the second pole from the in- 
tersection of Dale Road and Highway 99. 

Q. It is the second pole that shows up in De- 
fendant’s Exhibit T? 

A. Correct. The pole in this picture is the sec- 
ond pole in this picture (indicating). [250] 

Q. On Exhibit U the second pole has been in- 
dicated as marked, is that correct? 

A. That is correct. 

@. Likewise at the top there is an arrow point- 
ing down and pointing to ‘‘Valley Brew sign.’’ Do 
you recognize in the distance the Valley Brew 
sign ? 

A. Yes, I can see the Valley Brew sign, the 
back part of the Valley Brew sign. 

Q. There is also indicated at the top with an 
arrow pointing down, ‘‘Gas Station.”’ What gas 
station is that? 
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A. That is correct. That is what we have called 
the Texaco Gas Station. I understand 

Q. Not what you understand, but just where it 
was located. 

A. There is a Texaco Gas Station located op- 
posite the Beckwith Road crossing. 

Mr. Dunne: I have no further questions. 


Cross-Examination 

Q. (By Mr. Myers): Do I understand, Mr. 
Brady, that you are an investigator employed in 
the office of the Claims Department of the Southern 
Pacific Company ? 

A. No, I am a claim adjuster for the Southern 
Pacific Company. 

@. Are you a photographer, too? 

A. Well, I can take pictures, but I am not 

The Court: Q. You are not a professional? 

A. Iam not a professional photographer. [251] 

Mr. Myers: By the looks of the pictures, he is 
a good amateur, anyway, your Honor. 

The Witness: Thank you. 

Q. (By Mr. Myers): You went to the scene of 
this accident the day following, is that correct? 

A. That is correct. 

Q. Did you go down there that day to take pic- 
tures or to investigate ? 

A. We went down to investigate the accident 
and to take photographs. 

Q. In other words, to do both? 

A. That is correct. 

Q. When you went down there that day—— 
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Mr. Dunne: Mr. Brady, will you keep your voice 
up? I have trouble hearing you. 

Mr. Myers: No trouble hearing me, I take it? 

The Court: He is asking the witness. 

Q. (By Mr. Myers): When you went down 
that day to take photographs, will you just pick 
out from this group, here, which are in evidence, 
the ones that you took the day following the acci- 
dent when you were down there? Which is the 
eroup that you took? 

A. This is the group of pictures I took the day 
following the accident (indicating). 

Q. In looking at this group of pictures, will you 
tell his [252] Honor and the jury what is the 
farthest point you were from the railroad tracks 
at Beckwith Road, at any time when this group of 
pictures was taken the day following the accident? 

A. Do you want me to take the distance on each 
one of these pictures ? 

Q. No, I do not want to be that exact about it. 
I want the maximum distance you were away from 
the railroad tracks at Beckwith crossing on the day 
following the accident when you took that group 
of pictures, any of them? 

A. This picture here is 

Q. Pardon me. I do not mean to have you go 
through them one by one. 

The Court: He wants a general idea as to all. 

The Witness: As to all of them? 

The Coumt: Yes. 

The Witness: This one here is about 600 feet 
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west of the crossing, the Beckwith Road crossing. 

Q. (By Mr. Myers): In other words, this is 
down Beckwith Road looking up at the crossing? 

A. That is right, facing east on Beckwith Road. 

The Court: Identify that for the records; I 
mean the exhibit number. 

The Witness: Exhibit A. 

Q@. (By Mr. Myers): That is looking east on 
Beckwith Road 600 feet down. All right. [253] 

A. Exhibit B was 300 feet from the crossing 
proper of Beckwith Road facing east. 

@. In other words, down the same road, or fac- 
ing east? 

A. Right. This picture was on the north edge 
of Beckwith Road 300 feet from the crossing 
proper. 

Q. Practically the same position except 300 feet 
from the crossing, is that right? 

A. That is right, only on the north edge of the 
highway. This one was taken from the center of 
Beckwith Road 200 feet from the crossing proper. 

Q. So far we are all on Beckwith Road now 
looking down to where this accident happened on 
the right of way? 

A. That is right. This one was taken at the 
north edge of Beckwith Road, 200 feet from the 
crossing proper. 

This was also taken on the north edge of Beck- 
with Road 125 feet from the crossing proper. 

This was taken from the center of Beckwith 
Road facing east 75 feet from the crossing. 

This one was taken on the north edge of Beck- 
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with Road, 75 feet from the crossing proper, fac- 
ing about southeast along the railroad right-of- 
way; in other words, facing towards Modesto. 

Q. You are still in the vicinity of Beckwith 
Road facing northeast ? A. No, south, 424) 

Q. Southeast? 

A. Let’s see. Is this the railroad tracks? 

Q. I think that is the railroad. 

A. This was taken right here (indicating). That 
is Exhibit H. 

Mr. Dunne: May I suggest again, Mr. Brady, 
when you and My. Myers are having a private 
conversation there I can’t hear, and I do not think 
the jurors hear. 

Q. (By Mr. Meyers): Up to the present point 
in these exhibits they are all taken from Beckwith 
Road looking either east or southeast. The last 
one was a little southeast, is that right? 

A. This is southeast. 

Q. That is Exhibit H? 

A. Exhibit H. This is Exhibit I, facing south- 
east along the railroad right-of-way, 75 feet from 
the crossing. ; 

Q. You are still in the vicinity of Beckwith 
Road, 75 feet from the crossing, is that right? 

A. Correct. 

Q. All right. 

A. Exhibit J is facing north along the railroad 
right-of-way, six rail lengths from Beckwith Road, 
showing the approach of the train involved. 

Q. In other words, this is looking what? 
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Towards Modesto or towards San Francisco? [255] 
This is looking towards Manteca. 

That would be toward San Francisco? 
Facing north. 

And looking right along the railroad track? 
Six rail lengths from Beckwith Road. 

That is Exhibit J, is that right? 

Yes. Exhibit I is taken three rail lengths 
south of Beckwith Road crossing, showing 

Q. In other words, three rail lengths down this 
way toward Modesto facing north, is that right? 

A. Yes, right here on the railroad track. 

Q. Facing north? 

A. Facing north. That is three rail lengths. 
Exhibit 2 was taken approximately 25 feet from 
the railroad tracks or crossing proper on the south 
edge of Beckwith Road, facing south along the 
railroad right of way. 

@. About in this position? 

A. Right about here (indicating). 

@. And that is facing down the right-of-way? 

A. Facing right straight down the right-of-way. 
This is Exhibit 3, taken on the south edge of Beck- 
with Road, approximately 50 feet from the cross- 
ing proper. 

Q. So you are still in the vicinity of the cross- 
ing here on Beckwith Road? 

A. That is right. [256] 

Q. Within 50 feet of it? 

A. 50 feet of the crossing proper. ‘This is 
Exhibit 7. 

Q. Did you take those pictures now, Exhibit 
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“7, or were your pictures limited to the ones let- 
tered ? A. I took these pictures. 

Mr. Myers: All right. Your Honor, there is 
no point in it, and I do not want to confuse the 
witness. The ones that are numbered are our 
exhibits and the pictures that we had taken. 

The Court: He has identified them, anyway. 
He evidently knows the locality. 

Mr. Myers: That is right. 

The Court: If you do not want to examine 
him as to those 

Mr. Myers: I do not want to take the time on 
it, because all I am trying to find out is where 
he was on this particular day. 

The Court: Let the rest of them go, because 
they are photographs. You seem to know the lo- 
cale. He does not want to check any except those 
that you took, yourself. 

Q. (By Mr. Myers): Look on the back of those, 
and if they have numbers on them we will pass 
those, because they are plaintiffs’ exhibits. 

A. I can see that. I can see they are marked 
Plaintiffs’ Exhibits. Evidently I did not take that 
picture. 

The Court: Let me look at them. [257] 

The Witness: This is Plaintiffs’ 9. 

The Court: We are wasting time. All of these 
are plaintiffs’ Exhibits. 

Mr. Meyers: All right. 

The Court: There is no use to waste time. 

Q. (By Mr. Myers): Mr. Brady, did you ever 
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go to the scene of this accident any time after 
that for taking pictures until 1947? 
A. Would you repeat that question ? 
(Question read.) 

A. No. 

Q. And it was what time in 1947 that you 
went there? 

A. The middle part of May, 1947. 

Q. What month was it again in 1947. 

A. May, 1947. 

Q. Will you just take these? In order to save 
time, take each one of these exhibits, and with your 
pencil show the jury where you were with your 
camera when you took each one of these pictures 
marked for identification. ‘Take your pencil or 
take a pointer and show where you were. 

A. JI took this photograph right here (indica- 
EO?) . 

What number is that? 

This is Defendant’s Exhibit Q. 

The next one is what? 

Defendant’s Exhibit P. [258 | 

Where were you when you took that one? 
I took this photograph approximately here 
Candicating). 

Q. In what direction was your camera facing 
there ? 

A. It was facing north on Highway 99. 

Q. Incidentally, in Q your camera was facing 
in what direction? 

A. Well, it was facing in a general north di- 
rection. I would say it is north. 
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Q. Your next exhibit? 

A. This is Defendant’s Exhibit O: 3 of a 
mile north of the intersection of North Road and 
Highway 99. I would say it was taken approxi- 
mately right here (indicating). 

Q. That number is what? 

A. Defendant’s Exhibit O. 

Q. And your camera was facing in what direc- 
tion ? 

A. Facing north in the north lane of High- 
way 99. 

Defendant’s Exhibit N was .2 of a mile north 
of the intersection of North Road and Highway 
99. It was taken, I would say, approximately here 
(indicating). 

Q. That is number what? 

A. Defendant’s Exhibit N. 

Q. And your camera was facing in what direc- 
tion ? 

A. Facing north on the north lane of High- 
Way 99. , 

Defendant’s Exhibit M was taken .1 of a mile 
north of the intersection of North Road and High- 
way 99, facing north on Highway 99. It was 
taken about—it was taken approximately here 
CGndicating). 

Q. And that number is what, sir? =, 

A. Defendant’s Exhibit M. 

Q. Defendant’s Exhibit M, and your camera 
is facing in what direction ? 

A. North on Highway 99. This photograph 
was taken, Defendant’s Exhibit T, facing, I would 
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say, northeast along Dale Road, at the intersec- 
tion of Dale Road and Highway 99. 

Q. Approximately the same position as Q? 

A. Approximately the same position as Q. 

@. Except facing 

A. It was taken right about here. 

Q. That is T, and your camera was facing in 
what direction here? A. Facing northeast. 

Q. The direction that Dale Road runs? 

A. Facing right along Dale Road. 

Q. All right. What is your next one? 

A. Defendant’s Exhibit U, the panoramic taken 
approximately 100 feet north of the intersection 
of Dale Road and Highway 99. 

Q. Is that about where you have the circle 
drawn there? 

A. No, I would say right about—well, mene 
about here (indicating). 

Q. And that is Exhibit U? [260] 

A. Defendant’s Exhibit U. 

@. And you faced three directions in that ex- 
hibit, did you not? 

A. It is a panoramic shot. 

Q. There were three directions; the direction 
of Dale Road was one of them? 

A. Yes, there was the direction of north and, 
you might say, northwest. [260-a] 

Q. North, northwest and what else? 

A. ‘Two of them were taken about north and 
then the other one was about northwest. 

Q. You have three there, have you not? 

A. Yes. 
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Q. So you have two of them about north, you 
say, and the other about northwest, is that right? 
Approximately, a little more this way. 

A little more west then? 

Northwest. It would be over this way. 
Mr. Brady, let me ask you: Did you ever 
Z0 Fo the positions that you have marked at L, 
M, N, O, P, Q, T and U on this map the day after 
this accident happened when you were down there 
taking the original pictures? 

A. Yes, I drove along that same route the day 
following the accident. 

@. Did you stop in each and every one of those 
positions and face the direction that you had your 
camera facing in 1947 when those pictures were 
taken? A. No, I didn’t stop. 

Q. You didn’t stop. So as a matter of fact, 
you are unable to say whether or not the condi- 
tions are the same in 1947 when you took those 
pictures in those positions as they were the day 
following the accident? 

A. I would say the conditions are relatively the 
same when I [261] took the pictures in 1947 as 
they were when the accident occurred. 

Q. How about the foliage? Would you expect 
more foliage in May in the year or in October of 
the year? 

A. Well, I would say the foliage would be about 
the same in October. 

Q. You would expect the leaves to be falling 
from those trees in October? 

The Court: You don’t know that climate. That 
is a tropical climate. 
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Mr. Myers: I was raised in Merced, your Honor. 

The Court: They do not begin to fall in October. 

‘The Witness: They don’t fall. I would say 
they are the same. 

Mr. Myers: I was raised on a farm near Mereed. 

The Court: Your recollection and my recollec- 
tion may not be the same, so go ahead and inquire. 

Q. (By Mr. Myers): In any event, with ref- 
erence to foliage on those trees, you are unable 
to say that the foliage was the same in 1947 as it 
was the day following this accident? 

A. I would say the foliage was relatively the 
same. 

@. The trees had not grown any in those last 
two years? 

A. Well, possibly grown a little, not much. 

The Court: Just a moment. The witness had 
not finished his answer. He did not know whether 
that was a statement or a [262] question. 

Q. Had you completed your answer. 

A. I said possibly they may have grown an 
inch or so, their branches. That is kind of hard 
to say definitely. 

Q. (By Mr. Myers): What kind of trees were 
those growing in this vicinity where you took those 
pictures. 

A. They are gum trees, to my recollection, and 
oleander bushes. 

Q. Gum trees and 

A. That is my recollection; possibly a few 
eum trees and there may be what they call bay 
trees. 
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Q. And that was your observation on October 
12, 1945, and that was your observation in May 
1947, that they were gum trees and oleander bushes? 

mee That is right. 

Q. When you went out in 1947 and took those 
pictures from the positions that you have indi- 
cated, did you by any chance from those same 
positions turn your camera across Highway 99 
towards the railroad track and take any pictures? 

A. Will you repeat that question ? 


(Question read.) 


A. Yes, I did. 

Q. Where are those pictures? 

A. In 1947—some pictures are not here. This 
picture is facing toward the railroad tracks. This 
is taken in 1947, Defendant’s Exhibit L. [263] 

Q. That is in evidence? A. Yes. 

Q. This is L here, is that right (indicating on 
diagram)? In answer to Mr. Dunne’s question 

The Court: Yes, he placed the location there. 

Q. (By Mr. Meyers): That is L, and then you 
placed, I believe, an arrow here showing the di- 
rection the camera was facing, and the camera 
at that time, you stated just a moment ago, was 
facing in a general westerly direction, was it not, 
northwesterly direction along the railroad tracks? 

A. It was facing in a general northerly direc- 
tion. 

Q. Mr. Witness, here is your arrow on this 
map. It was facing in a general northerly direc- 
tion; it was pointing this way, it was not point- 
ing toward the tracks, was it? 
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A. That was my memory. At the time I stated 
I overlooked the compass mark. 

@. What is the fact? 

A. That is my impression of the direction. 

Q. What is the fact as to the direction your 
camera was pointed ? 

_A. The actual fact, according to the compass 
mark there, is northwest. 

Q. In other words, it is pointed up Highway 99? 

A. Up Highway 99 and toward the railroad 
tracks. 

Q. This arrow then should swing a lhttle bit 
toward the [264] railroad tracks? 

A. It would be northwest, over this way here 
(indicating). 

@. Did you take any others that were pointed 
over to the railroad tracks? 

A. Yes, I did. 

Q. Will you show me those photographs, please. 

A. Well, they are not here. There are some 
others. 

Mr. Dunne: They are right here if you want 
them. I didn’t put them in evidence. There are 
two taken down on North Road. 

The Court: Counsel has indicated he has them 
and has not offered them yet. 

The Witness: There is the panoramic shot. 

Q. (By Mr. Myers): That is U. That is the ~ 
one you took from over here at position U, and | 
that was pointed northwesterly and more westerly. 
In other words, your three positions, is that right? | 

A. The three positions I mentioned before, one | 
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this way, and the other picture was taken this 
way, and the third picture was taken this way 
(indicating). 

The Court: Both of you are covering the jurors. 

The Witness: Pardon me. 

Mr. Myers: Let’s see Exhibit U. 

he Court: Why don’t you have him indicate 
the direction for each portion of that exhibit U, 
being a panoramic picture? [265] Will you do 
that, Mr. Witness? 

The Witness: Defendant’s Exhibit U. The 
camera is facing north and northwest along Dale 
Road, Highway 99, and the railroad tracks, cover- 
ing this area in here (indicating). 

Q. (By Mr. Myers): In other words, you faced 
west on that, too? 

A. Faced north and the other two pictures, 
northwest. 

Q. Did you take any other pictures between 
your point L and your point U facing from High- 
way 99 towards the railroad track? 

A. Yes, I did. 

(). Is this one of them? 

A. This is not marked. 

The Court: We will mark it if you answer that 
question. 

The Witness: This is facing 

Q. (By Mr. Myers): Just point where it was 
taken from. 

A. It was taken from the east edge of Highway 
99 facing west along North Road, which you see 
in the background. 
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Q. Facing along North Road, is that right? 

A. Yes. 

Q. Make an arrow so it is facing down North 
Road, is that correct? A. That is correct. 

Mr. Myers: I guess that should be marked, your 
Honor. 

The Court: Do you want to offer it? 

Mr. Myers: I have no purpose to offer it, ex- 
cepting as to put a mark on it next in order. [266] 

The Court: If you are not going to offer it, 
what is the use of examining the witness about it? 

Mr. Myers: I will offer it. There is no reason 
for me not offering it, Just as long as it has a 
number, that is all. 

The Court: You will take it as yours, won’t you? 

Mr. Dunne: Certainly. 

‘he Court: Give it a defendant’s number. 

Mr. Myers: We will offer it in evidence, your 
Honor. 

‘The Court: We will put it in as Defendant’s 
exhibit and keep the continuity that way. 


(The photograph referred to was thereupon 
received in evidence and marked Defendant’s 
Exhibit V.) 

Mia. Myers: Q. From the position of your 
camera when this picture was taken, you have a 
perfectly open view toward the railroad track? 

A. Defendant’s Exhibit V is an open view 
directly opposite the intersection of North Road 
and Highway 99. 

Q. Where else were you when you took any of 


: 
: 
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the pictures between L and, I am sorry, your 
Honor, the number of this is what? 

The Court: V. 

Mr. Myers: Q. —V, and you had better label 
this on the map as being point V. In between point 
V and the point Q, where else were you when you 
took pictures toward the railroad tracks in 1947? 

A. I am certain the pictures I took were along 
here, which showed the railroad right-of-way, the 
tracks. [267] 

Mr. Myers: May I ask, your Honor, if counsel 
has that picture? 

Mr. Dunne: As far as I have any knowledge, 
there are three taken on North Road west of the 
railroad track. They would not respond to your 
inquiry. There is another one taken indicating 
the intersection of Highway 99 and Dale Road 
which would be the third. Of two that are taken 
here, one looking over toward the railroad track— 
{ have two others here taken along Highway 99 
but one along Dale Road looking in the direction 
of the railroad track (handing photographs to 
counsel). 

Mx. Myers: This photograph was taken from 
where ? 

A. It was taken on the east edge of Highway 
99 at the intersection of Dale Road and Highway 
99 facing northwest— 

Show us here (referring to the diagram). 
Right about here (indicating). 
Facing this direction, northwest. We will 
make an arrow facing that direction. 
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The Court: That has not been marked. We will 
mark that X. 

Myr. Myers: 

The Court: Yes, W. I forgot; we did not have 
a W. Put a W on it. The Clerk will mark it. 


(Photograph was thereupon marked Defend- 
ant’s Exhibit W for identification.) 


Mr. Myers: Q. This last one that counsel gave 
me is a picture of what? [268] 

A. This photograph is looking southwest from 
this point here, southwest at the intersection of 
North Avenue or North Road and Highway 99. 
In other words, it is on the west side of Highway 
99, out here. 

Q. All right. That would be X, your Honor. 

The Court: Yes; mark that. 


(Photograph was thereupon marked Defend- 
ant’s Exhibit X for identification.) 


Mr. Myers: Q. And in what direction was 
your camera facing then? 

A. It was facing southwest. 

Q. Southwest. Was that this direction here? 

The Court: Hand that to the Clerk. 

Mr. Myers: Q. Those are all, Mr. Brady, pic- 
tures at least that you have been shown that were 
taken from along 99, that were taken over toward 
the railroad tracks in May, 1947? 

A. Yes. Those are the pictures that I explained. 

Q. So you did not take any pictures between 
V or L and P in 1947 pointing towards the rail- 


John Martin Souza, et al. 307 


(Testimony of Dudley T. Brady.) 
road track? A. Between V and P? 

Q. V and L. Pardon me. Between V and P— 
between the V and P you took no pictures from 
Highway 99 at any point in there with your camera 
pointing over to these trees towards the railroad 
track. 

A. JI believe these pictures would be of the 
railroad track. [269] 

Q. Yes, but you have marked them. You marked 
one here and then you marked another one in here; 
is that right? me Lhat’s right. 

Q. But between P and V you did not take any 
pictures pointing toward the railroad track? 

A. Not pointing directly toward the track, but 
I pointed north along Highway 99 which reveals 
the track at the other direction. 

Q. As a photographer, you know if you have 
some trees like that, if you take a picture looking 
in the direction the row of trees is, you get a 
more solid picture than if you take a photograph 
crosswise. ee rue. 

mr. Myers: ‘That is all. 


Redirect Examination 

Mr. Dunne: You get the same effect as a driver 
driving along the highway could, don’t you, if you 
are traveling along the highway? A. Yes. 

Mr. Dunne: No further questions. 

The Court: At this time I reserved ruling on 
those photographs. Unless there is any further 
objection I am ready to rule. 

Mr. Myers: No, your Honor. My only objection 
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was the conditions are not the same. That was the 
objection. [270] 

The Court: Well, that goes to the weight. The 
witness has testified that in his recollection and 
being familiar with the places that there has been 
no substantial change except the possible intima- 
tion there may have been some leaves early when 
he took the pictures and the trees might have 
erown. That goes to the weight. You can argue that 
for that Jury. The objection will be overruled. The 
exhibits which have been marked for identification 
-—how far have we gone? We went as far as U. 
Where did we begin? 

My. Dunne: I think we begin with L. 

The Court: They will be received in evidence 
and given the proper numbers. 


(Defendant’s Exhibits L through X, inclu- 
sive, were thereupon received in evidence.) 


The Court: Will you indicate who your next 
witness is going to be so the bailiff will have him 
available here when we begin? 

Mr. Dunne: Our next witness, I think, will be 
Mrs. Krebbs. 

The Court: Will you tell the lady to be right 
here at 2:00 o’clock. 

Ladies and gentlemen, we are about to take 
adjournment until 2:00 o’clock this afternoon. The 
Court admonishes you not to talk about this case 
among yourselves or anyone else and not to form 
an opinion until the case is finally submitted to 
you. 
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(Thereupon a recess was taken until 2:00 
o’clock p.m.) [271] 


Afternoon Session, Thursday, July 22, 1948, 
2:00 o’clock 


The Court: Proceed, gentlemen. I am sorry I 
was delayed. I haven’t left my chambers since 
we adjourned. 


IZETTA N. KREPPS 
called by the defendant, sworn. 


The Clerk: Q. Will you state your name? 
A. Izetta N. Krepps. 


Direct Examination 

Mr. Dunne: Q. Mrs. Krepps, where do you 
reside? A. I live on Curtis Road now. 

Q. Where did you live in October, 19457 

A. On Beekwith. 

Q. <A little bit outside of Modesto? 

ee ves: that’s right. 

Q. ie Krepps, I want to show you—I don’t 
know whether you will understand these two dia- 
erams here—this diagram, these lines going in 
through here are supposed to represent Highway 
99. These two lines here with the red line between 
them are intended to represent the Southern Pacific 
Railroad tracks. These lines down here are intended 
to represent Beckwith Road. Over on the far side 
of Beckwith Road these squares are intended to 
represent various buildings and the same below, 
on the diagram below the tracks; these various 
devices ave intended to [272] represent buildings. 
Ts the place where you were living shown on that 
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diagram ? A. Yes, it is. 

Q. Which place was it, Mrs. Krepps? 

A. I think it would be this one, right here. 

Q. I will mark that. I will mark that with @ 
KX. This Defendant’s Exhibit C, a photograph. I 
wonder if you recognize that. 

A. Yes, I do. That is the grape vines along the 
Beckwith Road. 

Q. Along the fence by your property ? 

A. No. These grape vines are the ones that 
Ben Brubaker had that adjoins onto owr place. 

Q. In the background just barely behind the 
trees 1s shown the roof of a house. 

A. Yes, that is my house. 

Q. That is your house. Do you recall an acci- 
dent, a collision between a Southern Pacific engine, 
locomotive engine, and an automobile in which there 
were some members of the Souza family on the 11th 
of October, 1945? A. Yes, I do. 

Q. Calling your attention to that day, Mrs. 
Kkrepps, where were you; were you at home on 
that day? 

A. Yes, I was. It was in the morning. 

Q. Did you learn of the accident that morning? 

A. Yes. [273] 

Q. How did you learn of the accident? 


A. Well, I was out at the wash house washing — 


clothes and I come around the hedge to the clothes 
line and went to hanging my clothes and I heard 
the train whistle and it whistled and whistled and 
then I heard it crash and I run around the corner 
of the house and saw the ear. 
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Q. This lower diagram, Mrs. Krepps, is on a 
different scale but it is intended to represent the 
intersection there and these heavy squares down 
toward the bottom are intended to represent var- 
ious buildings. It has been intended, and I don’t 
want to suggest this to you, I want you to tell me, 
which of the various buildings, if you know from 
the placing of them there, was your house. 

A. My house? 

Q@. Yes. I mean if you can tell from the dia- 
eram. I want you to show it if you can tell it but 
if you can’t tell from the diagram I want to find 
out. Which was the house and where were you 
washing and where was the clothesline? 

A. I would say that one down there at the 
bottom was my house—no, the next one down there 
—right where your hand is. 

Q. This? A. Yes. 

@. Where was the wash house? 

A. The wash house was about where that line, 
the little circle is—do you see that right there? 
Right there? A. Yes. 

JT will draw a line and mark that W. 
What kind of a day was it? 

It was a nice day, nice, clear morning. 
Was there any fog, rain or haze? 

No. 

Did you notice, or can you tell us anything 
about the bell on the locomotive, whether that was 
ringing or not? 

A. No, I don’t. I don’t remember any bell. 


OFOreee 
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Q. Did you actually see the locomotive and the 
automobile come together? A. No, I did not. 

@. Are you able to tell us and if you can’t, 
please say so, anything about the speed, how fast 
the locomotive was going? 

A. No, I couldn’t say that. 

Q. Aside from you and your immediate family, 
was anybody else living there at the time with you? 

A. My daughter was there with me. 

Q. What is her name? 

A. Melvina Disbrow. 

Q. She was married? A. Yes. 

Mr. Dunne: I have no further questions. [275] 


Cross-Examination 

Mr. Myers: Q. Mrs. Krepps, at the time of 
the happening of this accident you were hanging 
out your clothes, were you not? 

A. That is right. 

@. Your clothesline was located in your back 
yard on the south side of your house, is that cor- 
rect? A. That is right. 

@. While you were hanging our your clothes 
you heard a train whistle, is that true? 

A. That is right. 

@. And you could not tell from the whistle how 
far the engine was from the intersection when you 
heard it, could you? A. No, I could not. 

@. In the middle of one of the whistles you 
heard a crash, isn’t that true? A. Yes. 

@. And then you ran around to the north side 
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of your house and looked toward the crossing, is 
that correct ? A. That is right. 

Q. And you saw the car? 

A. I saw the car up against the post. 

Q. It was all smashed up, is that right? 

A. Yes. 

Q. These whistles that you heard were two or 
three short blasts [276] of the whistle, is that true? 

A. That was after the crash. Then rang three 
short whistles after it hit. 

Q. But in the middle of one of the whistles you 
heard this crash? A. Yes. 

Q. There was no difference between the whistle, 
in the middle of which you heard the crash, and 
the whistle that you heard after the crash, was 
there ? 

A. Well, I don’t know. I know there was whist- 
ling and all at once I heard the crash, and then it 
whistled, I think, three times after that. 

Q@. How many times did it whistle before that? 

A. Gosh, it was whistling when it was coming 
down the track before the crash. 

Q. You recall that there was more than one 
whistle ? 

A. Yes, there was more than one whistle. 

Q. Do you recall, Mrs. Krepps, a young man by 
the name of Glenn Griek, who called on you on 
October 29, 1945, and discussed this case with you? 

A. Was that for the Southern Pacific Com- 
pany ? 

Q. What is that? 


314 Southern Pacific Company vs. 


(Testimony of Izetta N. Krepps.) 

A. Was that for the Southern Pacific or for 
Souza, the man who called on me? 

Q. Do you remember a gentleman by the name 
of Mr. Griek? 

A. No, I know there was a young fellow who 
came there for [277] Souza, too, and talked to me. 

Q. On October 29th? 


A. I don’t know just when it was. 


(Mr. Myers handed a statement to Mr. 
Dunne. ) 


Mr. Dunne: You may read that. [ have no 
objections. 

Mr. Myers: Q. Mrs. Krepps, is this your signa- 
ture at the bottom of this page (indicating) ? 

A. It looks lke it. 

@. And is this your signature on the second 
page? A. It looks like it. 

Q. Do you recall on October 29th Mr. Griek took 
a statement such as this? 

A. I guess that is right, but I don’t remember 
signing that. But I remember the follow coming 
there and talking to me. 

Q. That is your signature, isn’t it? 

A. Yes, it looks like my writing, all right. 

Mr. Myers: I will offer that in evidence, your 
Honor, as Plaintiff’s Exhibit next in order. 


(The document referred to was thereupon 
received in evidence and marked Plaintiffs’ 
Exhibit 11.) 
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My. Myers: I would like to read it, if your 
Honor please. 

The Court: After you have completed with the 
witness. 

Mr. Myers: @. Mrs. Krepps, where you live, 
or where you lived at the time of the happening 
of this accident, is only a very short distance from 
the railroad tracks, is that right? [278] 

A. That is right. 

@. And engines and trains frequently pass 
there ? A. Yes. 

@. Do you know when it was that you left 
that locality ? 

A. It was in April, I think, the 5th or 6th of 
April of last year. 

Q. You discussed this case with someone from 
the Southern Pacific Company, too, did you not? 

me Chat is rieht. 

Q. Was that before or after the time this state- 
ment was given? A. Before that one. 

Q. In other words, this statement was taken 
on October 29th. Before that time you had talked 
to someone of the Southern Pacific Company, is 
that right? A. Yes. 

Mr. Myers: I would like to read this, your 
Honor. 

The Court: Go ahead. 

Mr. Myers (Reading): ‘‘I am Szetta Krepps, 
of Route 2, Box 1170, Modesto, California. Refer- 
ring to an accident that happened on the Beckwith 
Road and the Southern Pacific Railroad on October 
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11, 1945, at about 9 a.m., involving a coupe driven 
by John M. Souza, of Modesto, and a switch engine 
of the Southern Pacific Railroad, I state I was 
working around my house on the above mentioned 
date and the above mentioned time, hanging out 
clothes. My [279] house is located at the corner of 
Beckwith Road and the 99 Highway in the south- 
west. corner. My clothesline is in my back yard or 
on the south side of the house. I heard a train 
whistle. I couldn’t tell how far the train was from 
the intersection by the whistle. In the middle of 
one of the whistles, I heard a crash. I ran around 
to the north side of my house and looked toward | 
the crossing. I noted a car all smashed up on the 
northeast side of the tracks. I couldn’t see the 
train, as it had gone on down the tracks. About 
two minutes later the train backed up to the scene 
of the accident. 1 saw a lot of people running to 
the scene to help the people out of the car. I didn’t 
go to the scene of the accident. 

‘‘T have read the above statement of one page 
and believe it to be a true and correct statement 
to the best of my knowledge. 

Szetta M. Krepps.’’ 

Myr. Myers: That is all. 

Mr. Dunne: I have no questions. 

The Court: Step down, Mrs. Krepps. These 
witnesses may be excused to return to their work. 


MELVINA DISBROW, 
called as a witness on behalf of defendant; sworn. 
The Clerk: Q. Will you state your full name? 
A. Melvina Disbrow. 
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Direct Examination 

Mr. Dunne: Q. Mrs. Disbrow, where do you 
live? 

A. I live at M.G. 6, Veterans Court, Modesto. 

Q. Where were you living in October of 1945? 

A. I was living at Route 2, Box 1170, Modesto. 

Q. Are you any relation to Mrs. Krepps, who 
just left the courtroom ? 

A. Iam her daughter. 

Q. Where were you living with respect to your 
mother in October, 1945? 

A. I was living with my mother. 

Q. At her home? A. At her home. 

@. Where was that? 

A. At Beckwith and 99 Highway. It is the first 
house on the left. 

Q. The first house on the left as you turn from 
99 into Beckwith? 

A. From 99 into Beckwith. 

Q. Do you recall the occasion when there was 
a collision at that crossing, the Beckwith crossing 
and the railroad tracks, between a Southern Pacific 
engine and an automobile, in which there were 
some members of the Souza family? A. Yes. 

Q. Where were you at the time that accident 
happened? [281] 

A. JI was up in my bedroom in hed. 

Q. We do not want to inquire unnecessarily into 
your affairs, but to know what you were doing, do 
you recall what you were doing at the time of 
the accident? A. I was reading a book. 
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Q. What, if anything, first called your atten- — 
tion to the fact that there was an accident? | 

A. My attention was drawn from my book by 
the insistent whistling of the train. The train 
whistled more than it usually did when it made 
the crossing there, and I heard a crash, but I 
didn’t pay too much attention to it until my mother 
called me and said there had been an accident. 

Q. Did you go to the scene of the accident? 

A. JI went out on the road. I didn’t go too 
near it. 

Q. Of course, you did not see the accident, itself? 

A. No. 

Q. Did you see the train before the accident? 

A. No. 

Q. Can you tell us whether or not the bell on 
the locomotive was ringing? 

A. No, I didn’t hear the bell. 

Mr. Dunne: I have no further questions. 


Cross-Examination 

Ma. Myers: Q. Did you ever, while you were 
in your bedroom, hear a locomotive go by ringing 
a bell? [282] 

A. I don’t remember. It has been so long since 
1 have lived there, and we got so used to the trains 
going by we never paid much attention to them. 

@. And you got used to train whistles, as well 
as bells, didn’t you? A. Yes. 

Q. So that a train whistling or a bell ringing 
on a locomotive wasn’t any unusual occurrence? 

A. No. 
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Q. Mrs. Disbrow, whom have you talked this 
ease over with? A. My friends, Mr. Dunne. 

Q. Who first talked to you from the Southern 
Pacific Company about the whistle blowing? 

A. Well, a Mr. Aguer, I think his name is, came 
and got a statement from us. 

Q. That was the same day, or the next day after 
the accident happened ? A. Yes. 

Q. And then after that whom did you talk to 
about the whistle blowing? 

A. Well, I don’t think I talked to anyone. Mr. 
Brady came and asked us if we would come up 
for the trial, but he never mentioned anything about 
the whistling. 

Q. Mr. Who did? A. Mr. Brady. [283] 

Q. Mr. Brady asked you to come up to San 
Francisco to be a witness in the trial? 

A. Yes. ’ 

Q. When did you come up to San Francisco? 

A. Tuesday. 

Q. Since that time have you discussed your 
testimony with anyone? A. No. | 

Q. You have not talked to anyone at all about 
the whistle? 

A. Well, we talked in the lawyer’s office Tues- 
day night. We read over our statements that we 
had given before. 

Q. You went over your statements; you and 
your mother were together at the time? 

Be 6Y 6S: 

Mr. Myers: I think that is all. 
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Mr. Dunne: I have no further questions. 
The Court: The witnesses may remain in the 
courtroom, if they wish, or they may be excused. 


CLAIRE L. BROWN 
called by the defendant, previously sworn. 
The Clerk: Mr. Brown, you have been hereto- 
fore sworn? 
The Witness: Yes. 


Direct Examination 
Mr. Dunne: Q. Your first name? 
A. Claire L. Brown. 
Q. Where do you live, Mr. Brown? 
A. Beckwith Road. 
Q. What is your business? 
A. My present business, I am working for the 
Modesto Irrigation District. 

Q. -In October of 1945 where were you living 
at that time? A. On Beckwith Road. 

Q. What was your business at that time? 

A. Service station. 

Q@. I want to call your attention particularly 
to this incident, the incident of a collision at the 
crossing of Beckwith Road with the Southern Paci- 
fic Railroad track on the 11th of October, 1945, 
an accident in which the Southern Pacific locomo- 
tive and an automobile in which were riding cer- 
tain members of the Souza family, came into col- 


lision; did you see that accident? A. Yes. 
Q. You were in the service station business at 
that time? A. Yes. [285] 


Q. I want to call your attention to this diagram. 
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This upper diagram, Mr. Brown, this double line 
that goes right and left across the diagram, and 
with the red line between is intended to represent 
the railroad track. It is the same on the lower 
diagram, but it is a different scale, a larger scale. 
Then these other lines toward the top of the dia- 
eram or the railroad track are intended to represent 
Highway 99. The two lines and the island in be- 
tween are there. These lines along here marked 
‘‘ Beckwith Road’’ are intended to represent a fence 
and then Beckwith Road itself, the crossing with 
the railroad track and the intersection with High- 
way 99. Then beyond that there are a number of 
devices which are intended to represent buildings. 
Does that diagram show the gas station? 

A. Well, the gas station should be here. I don’t 
know what that is supposed to represent. Almost 
directly in front here. It should be right there 
(indicating). 

Q. I will put a mark there where you pointed 
and draw a line out to the side and put a B on 
that line. I think you may just sit down in the 
chair again, Mr. Brown. 

This is a picture that is introduced here and 
marked Defendant’s Exhibit D. Can you locate 
in that photograph the gas station? I wonder if 
you would be good enough to hold that up to point 
out to the jury where in that picture the gas sta- 
tion is shown. 

The Court: Have you identified the exhibit? 

Mr. Dunne: Defendant’s Exhibit D, your Honor. 
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The Court: All right. 

The Witness: A. Here (indicating). 

Mr. Dunne: Just to the lefthand side of the 
picture, a white building? 

A. Yes, a white structure. 

Q. Mr. Brown, just before this accident hap- 
pened, where were you? 

A. At the time the accident happened, or just 
before it happened, I was servicing a ear in the 
driveway in the station. 

Q. Do you recall whose car that was? 

A. It belonged to Tom Stetson. 

@. Where was the car and what were you doing, 
giving it gas and oil? 

A. I had just finished putting in water and 
walked up to the side of his car. He had stepped 
out and told me to put gas in and I was moving 
toward the back of the car. I put the gas in. 

Q. Will you tell the jury i your own way what 
you know about the accident, what you saw and 
what you heard, not anything that anybody has 
told you, but your own observation. 

Mr. Myers: Pardon me, Your Honor, may I 
ask the witness to speak up a little more? 

The Court: Yes, speak a little louder. | 
A. Well, as I recall, he got out of the car and 
told me to put gas in and just as he told me that © 
I had noticed an engine, that [287] is, heard one— 

Mr. Myers: Pardon me just a minute. Did he 
notice it or hear one? 

The Court: Speak up. 
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The Witness: I heard the engine, the noise of 
the engine, and as I recall—I don’t recall whether 
Mr. Stetson said something to me, or just what 
it was, the engine started tooting, anyway, just as 
I looked up they struck the car, this car that was 
coming towards me. That’s about all. Mr. Stetson 
went on over there then and I went in and locked 
my cash register. That is all I remember. 

Mr. Dunne: Q. Now, Mr. Brown, see if you 
ean make that a little more precise for the members 
of the jury. Can you tell us where down the track, 
how far off the locomotive was at the time you 
first saw it? I want to call your attention to some- 
thing. On the lower of these diagrams the gas 
station does not show. It has not been marked in. 
Twenty feet, one inch on this lower diagram is 
intended to represent 20 feet down on the ground. 
To indicate what that is, there has been marked 
off here from the end of the fence down to the 
Valley Brew sign and that is a distance of 460 
feet. Other measurements have been marked on 
here. The upper diagram is on a different scale. 
In the upper diagram one inch is equivalent to 
100 feet on the ground. I want you to indicate 
to the jury as best you can where the locomotive 
was when you first saw it, either by telling [288] 
them or relating it to some object on the ground 
by estimate or distance, or if you can, by marking 
it. Anyway you want to indicate to the jury where 
the locomotive was. 

A. Well, possibly—possibly between 50 and 100 
feet, as near as I can recall. 
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Mr. Myers: I am sorry, your Honor, I just can’t 
hear the witness. 

Mr. Dunne: ‘‘Possibly 50 to 100 feet, as near 
as I can recall.’’ 

Q. Where, Mr. Brown, was the automobile when 
you first saw it? 

A. Just approaching the track. I wouldn’t know 
how far it was because I was looking around the 
pump to see. 

Q. One other thing. Did you see the ear long 
enough, the automobile, I mean, long enough to 
form an estimate of its speed? A. I did not. 

Q. Did you form any estimate of the speed of 
the locomotive? 

A. I believe at the time I did think it was pos- 
sibly going around 40 miles an hour, the locomo- 
tive. 

Q. That was an estimate that you made at the 


time? A. That was it. 
Q. What kind of weather was it that morning, 
Mi. Brown ? A. As I reeall, it was clear. 


Mr. Dunne: I have no further questions. [289] 


Cross-Examination 

Mr. Myers: Q. Mr. Brown, you are now em- 
ployed, you say, by the Irrigation District in Mo- 
desto? A. Yes. 

Q. Is all of this territory that is shown here 
in the region of Beckwith Road on both sides 
of the right-of-way land that comes within that 
Irrigation District? 

A. Well, no. Well, ves, it comes into the District. 
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It doesn’t come in my territory but it is in the 
District. 

Q. It is all land where they raise alfalfa and 
have dairy ranches and that sort of thing where 
they irrigate a number of times a year? 

A. Yes. 

@. And where they raise four or five crops of 
alfalfa and that sort of thing a year? 

A. Yes. 


Q. Is that mght? A. Yes. 

Q. When did you go to work for the Irrigation 
Company ? A. The first of July. 

Q. Of this last year? A. Yes. 


Q@. Now, Mr. Brown, coming back to this acci- 
dent that happened on October 11, 1945; at that 
time you were operating this service station you 
have described, is that correct? [290] 

A. Yes. 

Q. Let me ask you: Isn’t it true that you were 
servicing or about to service a car of a customer 
that had driven into the service station when the 
accident happened ? A. Yes. 

Q. And you had turned and were facing south 
down Highway 99 when you heard the engine 
whistle and in the middle of one of the whistles 
you heard the crash and then you went on; isn’t 
that true? A. No. 

(). What is that? 

A. J turned—I saw the crash just as it crashed, 
I saw it. 

Q. How far was the automobile from the tracks, 
sir? 
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A. It was right at the tracks, just as the crash 
struck it. 

Q. It was on the track? A. Yes. 

Q. So you don’t know a distance 20 feet west 
of the track whether it had come to a stop or what 
had happened ? 

A. JI don’t know whether he stopped or not, no. 

Q. Isn’t it a fact, sir, that you did not see the 
engine involved in this accident until you heard the 
erash and then saw it proceeding in a northerly 
direction, north of Beckwith Road at a fast rate 
of speed? 

A. Well, I think—I don’t know. I saw the loco- 
motive just before it struck the car. [291] 

Q. Well, let me ask you this, Mr. Brown: Did 
anyone talk to you about the accident after the 
accident happened ? A. Yes, sir. 

Q. Who came to see you first about it? 

A. I don’t recall the man’s name; he was a 
railroad investigator, I know. 

Q. Mr. Aguer? A. That’searght: 

Q. He took a statement from you? 

A. Yes. 

Q. Was that on the day of the accident? 

A. That was on the evening of the accident. 

Q. Who was the next man who called to see 
you? Let me suggest this: Did a man by the name 
of Mr. Griek call to see you? 

A. What was that name? 

Q. Glenn Griek. A. Not that I recall. 

Q. From the Hilton Agency in Modesto? 
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A. Not that I recall. It is possible. 

Q. You don’t know, then, whether you talked 
to somebody else about the accident at your place 
of business or not? 

A. Frankly, there was an accident later and 
I am confused whether it was someone talked to 
me on that accident or on this one, but there was 
in one or the other of those cases someone who 
talked to me. [292] 

Q. After that did you talk to anyone about this 
accident until you came to San Francisco to testify ? 

A. No more than to just gossip, I suppose you 
would call it. 

@. I mean did you talk to anyone connected 
with the Southern Pacific Company about it? 

A. Yes. 

Q@. When was that? 

A. When did I talk to them? 

Q. Yes. 

A. I believe I talked to Mr. Dunne. I don’t 
recall just when it was. 

@. Did you talk to Mr. Brady or any other 
gentleman from the Southern Pacific? 

A. Mr. Brady was at my house one time, yes. 

@. As far as you know, has your version of 
this accident been the same all the time from the 
tine Mr. Aguer first talked to you; is that right? 

A. Yes. 

Q. Mr. Brown, would you call these whistles 
that vou heard in your own language sort of ‘‘spur- 
of-the-moment whistles’’? A. Yes. 

Q. Mr. Brown, I show you a document here of 
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three pages and ask you if at the bottom of the 
first page, is that your signature? 

A. It looks very much lke it. 

Q. I show you a word stricken out here and 
the initials ‘‘C. B.’’ [293] Are those your initials? 

A. Right. 

Q. I show you page 2 and ask you if that is 
your signature ? Agee COS, 

Q. And is this your signature at the— 

A. Yes. 

Q. —top of the last page? That is your signa- 
ture, sir? 

A. Yes. You say the top of the last page? 

Q. Well, toward the top. It is about one-third 
of the distance. Do you recall that this statement 
was taken from you on the first day of November, 
1945, by a man by the name of Glenn Griek? 


A. Well, it is possible. I don’t remember the © 


man at all. I do, as I say, in one of the eases I 
know there was a second man came to see me and 
took a statement some time later. I don’t recall— 

The Court: You remember giving the statement, 
signing it? 

A. I remember I signed it. Apparently I signed 
it, yes. 

Mr. Myers: I offer that in evidence, your Honor, 
as Plaintiff’s exhibit next in order. 

The Court: It will be received. 


(Statement of Claire Brown was marked 
Plaintiff’s Exhibit No. 12 in evidence.) 
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Mr. Myers: If I may read the statement—I am 
through with the witness. [294] 

The Court: If you are finished with the witness, 
you may read it. Any redirect? 

Mr. Dunne: No redirect. 

The Court: Step down. You may read the 
statement. 

Mr. Myers: (Reading) ‘‘Modesto, California, 
November 1, 1945. 

“T am Mr. C. L. Brown, owner of the Wood- 
bridge service station at the intersection of the No. 
99 Highway, and Beckwith Road. My service sta- 
tion is on the east side of the No. 99 Highway 
directly across from the Beckwith Road and the 
Southern Pacific Railroad crossing. I have been 
at my present location since May, 1945. Referring 
to an accident that took place on the 11th of 
October, 1945, about 9:15 am. at the Beckwith 
Road and the Southern Pacific Railroad crossing; 
the Southern Pacific Railroad runs north and south 
at this point between Modesto, and Salida, Calif.; 
Beckwith Road at this point runs approximately 
east and west, terminating at the No. 99 Highway 
which runs parallel to the Southern Pacific Rail- 
road, about 30 feet east of the railroad tracks; 
between a lone engine, and a grey Ford coupe, I 
state. J. was working at the gasoline pumps 1n front 
of my service station on the above mentioned date, 
and at the above mentioned time, taking an order 
from a customer who had just driven in to my 
station. I wasn’t looking at the railroad tracks, 
but was facing about south. I hear a [295] train 
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whistle two or three short little toots. These toots 
were not the regular blasts that the passenger 
trains usually give, but were kind of a “spur 
of the moment”’ toots. Following the toots, to be 
almost simultaneous with the toots came a crash. 
There couldn’t have been more than a few seconds 


between the toots and the crash. I turned around — 


at the sound of the crash. I saw a large piece 
of what looked to be a turtle back of a car flying 
through the air. The engine, after the collision, 
went on down the tracks to the north. I immediately 
ealled the Highway Patrol and notified them of 
the accident. They said they would send an ambul- 
ance out to the scene immediately. After I had 
completed my call to the Highway Patrol I went 
back out to the front of my station and filled my 
eustomer’s car with gasoline. By the time I had 
finished filing my customer’s car, the engine had 
backed up to the scene of the accident. There is 
no way I could estimate the speed of the engine, 
as I wasn’t looking at it long enough to make an 
estimate. The engine was going too fast to stop 
unmediately, however. I then went over to the 
scene of the accident and noted three men lying 
on the ground on the north side of Beckwith 
Road. I stayed at the scene about five minutes. 
During the time I was at the scene I saw that one 
man was dead, and one was injured very badly. 
This one man was groaning badly. The other man 
was conscious, but looked rather [296] dazed. I 
then left the scene of the accident. 
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“T have read the above statement of three pages, 
and I believe it to be true and correct to the best 
of my knowledge. 

“(Signed) Clair L. Brown.’’ [296-a] 


HK. T. STETSON, 
called as a witness on behalf of defendant; sworn. 
The Clerk: Q. Will you state your name to 
the Court and jury? A. E. T. Stetson. 


Direct Examination 

Mr. Dunne: Q. Mr. Stetson, where do you live? 

A. Out four miles north of Modesto. 

Q. In October, 1945, were you living at the same 
place? A. Yes, I was. 

Q. Mr. Stetson, what is your business and what 
was it in October of 1945? 

A. I have been in the same business for seven 
years, a McNess Route. 

Q. A MeNess Route? 

A. A MeNess Route. 

@. Wiul you tell the members of the jury what 
a MeNess Route is? 

A. Jam a dealer for the MceNess Company, who 
supply the farmers with household supplies, veter- 
inary supplies, brooms and _ brushes. 

. What do vou mean by a route? Do you have 
a supply of goods that you take around with you? 

A. I have a supply of goods in my practice 
and I go from farm to farm and sell the farmer 
what he requires. 

Q. In October, 1945, just in a general way what 
was the location [297] of your route? 
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A. Well, I went from the town of Salida to | 
the town of Keyes, and up and down 99, and I go 
from the Stanislaus River to the Tuolumne River. 
IT cover about—well,; I cover a radius from the : 
house of 15 miles each way. 

The Court: Q. Do you make that trip every 
day ? 

A. I make one route a month. I make a trip 
every day, but I cover-—-Route No. 1 I cover every 
30 days. 

Mr. Dunne: Q. Did you witness an accident, a 
collision, at the crossing of Beckwith Road and 
the Southern Pacific tracks on the 11th of October, 
1945, a collision between a locomotive and an auto- 
mobile, in which were riding some members of the 
Souza family ? A. Yes, I did. 

Q. Where were you at the time of that accident? — 

A. I was across the east side of the highway 
getting gas to put in my ear at the service sta- 
tion. 

Q. Where had you come from? 

A. JI had come three and a half miles east from 
99, where my home is. It is about three and a half 
miles east of 99 Highway straight across the 
country. 

Q. Where did you hit 99? 

A. It comes in on Dale Road, and then down 
99 just below the service station. 

Q. Mr. Stetson, this diagram up here, the top 
diagram, No. [298] 1, is drawn to a seale on 
which 1 inch on the diagram is intended to repre- 
sent 100 feet on the ground. This line down along 
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here is intended to represent Dale Road, this 
parallel lines. These lines along here are intended 
to represent the two sections of 99 with the island 
in between, and these buildings up in through here 
are intended to represent buildings that are about 
opposite the Beckwith Road crossing. As I under- 
stand, you had come then down Dale Road? 

A. Over this road to Walnut Avenue. 

Q. Into Dale Road? 

A. Into Dale Road, and down Dale Road to 99, 
and up 99 to the service station which is directly 
across from Beckwith. 

Q. Tell us after you drove into the service 
station what occurred there? What were you doing? 
Who was there, so the jury may know what was 
going on. 

A. We were out of gas in the Model T Ford 
—that is not a truck, that is a sedan—and so my 
wife and I went over to get gas put into it, and so 
we drove over to Brownie’s Service Station there to 
eet gas. My wife went on into Woodbridge’s Store 
to buy some groceries, and I was having Brownie 
service my car, and I was standing there on the 
99 side, facing 99, the pump, the gasoline pumps. 
Brownie was putting gasoline in the car. As I was 
standing there I noticed this engine coming up the 
track, because it was coming with a rattle. The 
wheel plunger, or whatever it is that runs the engine 
on the wheels there was [299] rattling, so I was 
kind of surprised. It wasn’t pulling a train com- 
ing up there, and I looked closely at the engine, 
and as the engine got up to what I saw was the 
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signboard there, there was a signboard on the side 
of the railroad track, there, when the engine got 
to about that sign, I heard the bell ringing, and 
the engine kept on coming. I would state about 30 
miles an hour in my estimation of it, and I also 
looked down the Beckwith Road. I could see down 
the Beckwith Road from where I was standing, 
because I was looking directly at the Beckwith 
Road, and I seen a car coming. A car came up 
close to the railroad. It didn’t seem to shut off its 
speed. It kept coming at about 25 miles an hour. 
I said to Brownie— 

Mr. Myers: Just a moment, your Honor. 

Mr. Dunne: It is part of the res gestae. 

The Court: No, what he said to Brownie isn’t 
proper. Strike that. Just say what you saw. 

The Witness: I saw the car coming, and I 
remarked— 

The Court: No, don’t say what you remarked. 

The Witness: I saw the car coming, and the 
car kept on coming right across the tracks, and 


at that time the engine had struck the car on the 


rear end, right by the back wheel, and, of course, 
TL saw the door fly off across the highway from 
the opposite side, and it hit the cross arm, the post 
alongside the railroad with the cross arm on it. 
Then we rushed [800] over there and we started 
taking people out of the car. The engine had stopped 
up the track, about, I would say, 300 feet beyond 
Beckwith north. The engineer and the fireman came 
back, and we laid these people out on the ground, 
there. 
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Mr. Dunne: Q. What was the weather that 
morning, Mr. Stetson? 

A. Well, it couldn’t have been anything but a 
clear day— 

My. Myers: Just a minute, your Honor. 

The Court: Strike that out. We do not go 
by what couldn’t have been. They seem to have 
unusual weather around Modesto now, anyway, so 
you had better tell us what it was. 

The Witness: At that time of the year it was 
a bright, clear day. There was no obstruction to 
my driving. 

Mr. Dunne: Q. One other thing. Are you able 
to tell us anything about a whistle on the locomo- 
tive, whether it was or was not sounded, or do you 
know ? 

A. I couldn’t say whether it was blowing or 
whether it wasn’t. It could have been blowing or 
wasn’t blowing. That didn’t attract my attention, 
at all. The whistle, it could have been blown or 
might not have been. 

The Court: Q. What attracted your atten- 
tion? 

A. The bell on the engine and the rattling of 
the wheels on the engine. 

Q. You said something about the driver hesi- 
tated. Did you mean to say the driver hesitated, or 
did you first say he didn’t seem [301] to— 

A. He didn’t seem to hesitate. He came at this 
25 miles an hour speed, J would say, and kept right 
straight across the track. 

The Court: All right. 
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Mr. Dunne: I have no further questions. 

The Court: Cross-examine. 

Mr. Myers: Your Honor, this is going to take 
some time. It is 3:20. I was responsible for holding 
the jury pretty late at lunch time. 

The Court: That is not your responsibility. I 
held the jury. Let us go on and finish. I can’t see 
why this should take a long time. At any rate, I 
will take the responsibility. I will declare a recess 
later on. The jurors are informed I am the only 
one who looks at the clock, so far as the hours 
are concerned, and the recess, I control them and 
not counsel; in fact, I am offended if a lawyer 
looks at the clock and tells me what time it is, 
because I am supposed to be in charge of this 
Court and not him. We have just so much work 
to do. If you want a recess— 

Mr. Myers: Yes, I want a recess. 

The Court: That is a different proposition. 
Don’t put it on another ground. Put it on your 
own ground. 

Mr. Myers: Your Honor, if I try to take the 
blame for it I am still wrong. 

The Court: All right. We will take a short 
recess. 


(Recess.) [302] 
The Court: Proceed. 


Cross-Examination 
Mr. Myers: Q. Mr. Stetson, you had driven 
your automobile into the service station to get 
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some gasoline, you say, prior to the time that this 
accident happened; is that right? 

A. That is correct. 

@. Was Mr. Brown the man waiting on you? 

A. Yes. 

Q. What direction was your automobile facing 
as you drove in? 

A. I was facing north, parallel to 99, toward 
Salida. 

You were facing toward Salida? 

Yes. 

It was a Model T Ford? 

No, a sedan. Four-door sedan, 1937. 

The gas tank was on the back end of it? 
Yes. It comes up through the fender. 
What? 

The spout comes up through the back fender. 
So that when Mr. Brown was putting some 
gasoline in your automobile there was no occasion 
for you to get out of the car, was there? 

A. No, but I always did step out of the car be- 
cause I am so used to stepping out of the front 
when I stop. I generally step out of a car as well. 
fam just familiar with that practice. 

Q. What I meant was this gas tank wasn’t 
under the driver’s [303] seat so you had to get out. 

nm. No. 

Q. When you stepped out of your automobile 
were you looking at Mr. Brown or which direction 
were you looking? 

A. I was looking down 99. I was looking south 
on 99. 
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Q. Same direction Mr. Brown was facing? 

A. No. 

Q. What? 

A. Brown was working on my car. We will say 
the gas pump, two gas pumps are here, my car 
was in here on the inside lane of gas pumps and 
I was standing here, facing down south on 99. 

Q. Facing back—in other words, that way (in- 


dicating). A. Facing that way on 99. 
Q. And Mr. Brown was facing in what direc- 
tion? A. He was filling the gas tank. 


@. On what side, the side you were on? 

A. No. He was inside the pumps, filling the 
gas tank from the south pump. 

Q. Your attention was first attracted by what? 

A. By the rattle of wheels on the train, the 
engine. 

@. You mean the rattle of the wheels on the 
engine? A. Yes. 

@. When you heard that rattling of the wheels, 
what did you do? 

A. I looked toward the engine. 

Q. When you looked toward the engine, where-_ 
abouts was it? [304] , 

A. Well, the only landmark I know of there | 
I remember distinctly was that signboard which 
sets on the west side of the track; it was below 
that. | 
@. You mean this Valley Brew signboard? 
A. Yes, that is the one. 
Q. That, I believe the engineer said, was 460 : 
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feet from the Beckwith Road. I believe that is 
correct. 

Mr. Dunne: From the end of the fence. I marked 
it there. 

Mr. Myers: Yes, 460 feet. You say he was below 
that signboard ? 

A. Yes, below that signboard when I saw him. 

Q. How far below that? 

A. I couldn’t say exactly. I could still see the 
signboard, the color yellow, or whatever color it 
is, I could see the signboard and I could see the 
engine coming. 

Q. You were over here somewhere? 

A. Right straight across Beckwith Road. 

Q. That comes in through here in this lower 
diagram. A. Yes. 

Q. So you are over here some place? 

A. I was right here (indicating). 

Q. Below this scale here? 

A. I was over in here because I looked right 
down Beckwith Road. 

Q. Put an X there where you think you were. 

A. I would say here. 

Q. All right. We will label that, with your 
Honor’s permission, as 8-1, being the position of 
Mr. Stetson when he first heard the engine and 
saw it, that was below the Valley Brew signboard. 
About how far below it would you say it was? 

A. Well, it is pretty hard to guess in feet. I 
would say it was a distance of a block, anyhow, 
below the signboard. 


Ca" 
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Q. In other words, the engine was 250 feet 
further on, further south of the signboard ? 

A. About a block below the signboard. 

Q. You say about a block; about 250 feet? 

A. Yes. 

Q. So we have 250 feet more and that is your 
engine which was westbound, or southbound, 
whether you are a railroad man or whether you 
are a layman; is that right? 

A. Yes. It was coming from the south. 

@. When you saw the engine generally there 
in that locality, did you keep on looking at it? 

A. Yes, because the rattling of the wheels called 
my attention to it and it was coming at a slow 
rate of speed to my notion. That is what drew my 
attention, the rattling. 

Q. How long did you continue to watch that 
engine? A. Well, clear until it hit. 

Q. You continued to watch the engine until it 
hit this car at the crossing? [306 | A. Yes. 

Q. You were watching the engine all the time, 
Mr. Stetson ? A. Yes. 

@. Did you see the automobile before the acci- 
dent happened ? 

A. Well, I would like to restate that. I looked 
at the engine, then I looked up Beckwith Road. 

Q. In other words, you did not have your eyes 
on the engine all the time. 

A. J did until it passed that Valley Brew sign. 

@. Is it fair to say the engine, then, was past, 
just west of the Valley Brew sign then when you 
took your eyes off it the first time? 
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A. It was south of the Valley Brew sign and 
then it was north of the Valley Brew sign when 
I took my eyes off. 

@. How much north of the Valley Brew sign? 

A. I would say 100 feet north. 

@. 100 feet. So if that represents 100 feet, about 
in here is where the engine was when you took 
your eyes off of it; is that right? 

A. Yes; just for the moment. 

Q. Just for the moment. In other words, you 
momentarily took your eyes off it. A. Yes. 

Q. We will label that S-2 as the position of 
the engine when the witness looked away from it 
the first time. [307] 

When you looked away from the engine when 
it was in that position, whereabouts did you look? 

A. I looked down Beckwith Road and I seen 
a car coming. 

@. You saw a car coming where on Beckwith 
Road ? 

A. Well, it was down the road, I couldn’t exactly 
state how many feet it was. 

@. Well, about how far would you say, your 
best estimate ? 

A. Well, it must have been two or three hundred 
feet, I would say. I don’t know exactly. 

Q. Two or three hundred feet from where, from 
Where you stood? 

From the railroad track. 

From the railroad track. 

Yes, down Beckwith Road. 

So the car was somewhere in the position 


Oro. 
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we will label S-3 when you first saw it; is that 
correct? A. Yes. 

Q. And 300 feet from the railroad track. Then 
did you continue to watch the car? 

A. Well, my eyes glanced from the engine to 
the car because I was afraid—the engine was mak- 
ing the crossing and I fear that crossing myself 
very much. I always stop there before I ever cross 
the track. 

Q. What were you afraid of when you saw the 
automobile 300 feet west of the track at that time 
and the engine was back from the crossing approxi- 
mately 360 feet—whatever it may have been? [308] 

A. Well, it happened very quickly, as you know, 
and I said to Brownie— 

Q. Never mind that. What was it? 

A. Well, 1t came in to my mind, Is that car 
going to stop at the railroad crossing or is it going 
to run in front of the engine? That is what came 
info my mind, 

Q. Was that because the engine was not making 
ahy noise and was drifting along there as a hght 
engine at the time, is that the thing that caused the 
apprehension in your mind? 

A. Well, no, because I am afraid of the cross-_ 
ing, most of the crossings. I cross that every month — 
reoular and J am afraid of the crossing there; any | 
crossing, in fact. 

Q. What? 

A. <Any crossing, I generally always watch them 
carefully. 

Q. In any event, your mind was filled with ap- 
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prehension when you saw the engine back there 
and you could see the car down here on Beckwith 
Road. A. Yes. 

Q. So feeling that way about it, you continued 
to watch the vehicle, or both of them; what was 
the situation? 

A. Well, I watched both of them, I suppose 
pretty close until— 

Q. You are looking now—we have you looking 
down here at the automobile on Beckwith Road 
300 feet west of the railroad track. 

Mr. Dunne: Counsel has repeatedly said 300 
feet. The [309] witness’ testimony was two or three 
hundred feet. 

Mr. Myers: Well, all right. Then I will correct 
it. I certainly don’t want to misquote the witness. 

Q@. What is it, Mr. Stetson? It was approxi- 
mately 300 feet, was it? 

A. It is pretty hard to judge being on the 
sround and standing there and looking down any 
road. 'T'o my knowledge, the distance it was, it was 
between two and three hundred feet. 

Q. Between two and three hundred. 


me Yes. 
Q. There were grape vines growing on the south 
side of Beckwith Road? A. Yes, there is. 


Q. How far back from the railroad track do 
those grape vines extend? 

A. Well, to my recollection, it extends quite a 
way back from the road. There is another ranch 
there and it goes in the side of the road there. 
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Q. Where was this automobile with reference 
to the westerly end of this grape vine? 

A. I couldn’t say. 

Q. Where was it with reference to the easterly 
end of the grape vines? 

A. I couldn’t say because I never took that as 
a jand site there. I never noticed the grape vines. 

Q. All right. We will put you down around the 
care, down here, from this distance and incorporate 
this with S-3 and call that S-4 to show that the 
car was somewhere in that area at the time you 
first saw it. How long did you watch it? 

A. Well, my eyes didn’t stay continuously on 
it. In other words, I watched it come and I turned 
again to the engine. I seen them both. 

Q. Is it your testimony that as you stood here 
that you watched both the engine and the ear as 
it traveled up to the intersection? 

A. No. I say I glanced at the engine because I 
heard the bell ringing past the sign there, I heard 
the bell ringing there and I thought in my mind 
he would hear the bell. 

Q. You heard the bell ringing but you did not 
hear any whistle blowing? 

A. I never heard a whistle blowing at all. 

Q. Is it fair to say, in your opinion, no whistle 
was blown on the engine? 

A. I wouldn’t say there was because I don’t 
know whether it blew or did not blow. 

Q. Well, if a whistle had of blown you would 
have heard it, would you not? 

A. No, not necessarily. The valley is so open 
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there you don’t always hear the whistle at the 
crossings. 

Q. Is it your testimony you could hear a bell 
Where you could [311] not hear a whistle? 

A. No, you couldn’t overhear a bell on a whistle 
but you could hear the bell and I remember the 
ping of the hell ringing after it passed the sign. 

@. You don’t recall hearing the whistle at any 
time ? A. No. 

Q. When you watched this automobile there pro- 
ceeding up toward the crossing, where did your 
eyes leave it to look back at the engine, where was 
that? 

A. I couldn’t say exactly where it was. 

Q. What is your estimate? 

A. In the excitement I was watching both of 
them and thinking if that fellow didn’t stop the 
engine would hit him. 

@. Is it your testimony that in your own mind 
there was excitement when the engine was approxi- 
mately 360 feet back of that Beckwith Road and 
they were two or three hundred feet from the 
crossing ? 

A. No, I don’t think there was any excitement 
av all. 

Q. What did you mean when you said ‘‘in the 
excitement’’ that you were unable to— 

A. I mean in my mind, I was looking at both 
articles, my excitement. What I meant by that was 
my mind getting excited if that fellow didn’t stop 
at the crossing. I travel that road every month and 
I stop at the railroad crossing and I know—I 
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drive a panel-body truck and I can’t see only out 
of the door, [312] the glass. 

Q. Mr. Stetson, isn’t this the situation, that as 
to the distance the engine was from Beckwith Road 
and as to the distanee the automobile was from 
the crossing when you saw him, it was all a matter 
of reconstruction as you reconstructed it after the 
accident happened. 

A. No, it was not, because I seen them before 
it happened. 

Q. Then we will come back to the automobile. 
You saw the automobile proceeding in an easterly 
direction on Beckwith Road? A. Yes. 

Q@. I want to know, sir, what point it had 
reached when you looked back to the engine again. 

A. I ecouldn’t say. I seen both of them and I 
didn’t think the distance there would be— 

Q. What is your estimate as to the relative 
position on Beckwith Road when your eyes left it 
and you looked back to the engine? 

A. I couldn’t say. Two moving objects there; I 
couldn’t say the difference between the two of 
them. 

Q. Well, which one was moving the fastest, the 
engine or the automobile? 

A, The engine was moving faster. 

Q. How much faster? 

A. Well, about 10 miles faster. 

@. ‘Ten miles faster. What is your estimate of 
the speed of the engine? [313] 

Q. About ten miles faster, and what is your 
estimate of the speed of the engine? 
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A. Well, I couldn’t say exactly, but I think 
between 20 and 30 miles an hour. 

Q@. The engine was going between 20 and 30 
miles an hour, and where was the engine when you 
formed that estimate ? 

A. Well, when I first seen it coming along by 
the signboard, when I formed the estimate how 
slow it was going, because that is what drew my 
attention, the slowness of the engine. I could hear 
the rattling of it. 

Q. So it was the slowness of the engine over 
460 feet plus 250 feet from Beckwith Road that 
caused you to watch it, is that right? 

A. To look toward the engine, that is correct. 

Q. That caused you to have some apprehension 
in your own mind that there was going to be an 
accident ? 

A. No, not when I looked at the engine. I didn’t 
think anything of an accident until I saw the car 
down Beckwith and the engine keep on coming, 
and then I wondered if that fellow was going to 
stop at the railroad crossing, because I figured 
they were both moving toward that crossing. 

Q. Did you watch the automobile driven by 
Mr. Souza all the time it proceeded up Beckwith 
Road to the crossing? 

A. I ean’t say I didn’t take my eyes off of it. 
I remember seeing them both coming right along. 
I seen the automobile [314] come up that quick, 
and the engine come up the track. 

Q. Did you ever form any estimate as to the 
speed of the automobile? 
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A. No, just went on in my mind about 25 miles 
an hour. 

Q. That is what went on in your mind, about 25 
miles an hour? 

A. Because it wasn’t coming very fast. 

Q. So just once more, then, I will ask you when 
vou saw this automobile on Beckwith Road going 
25 miles an hour, and this engine back on the 
right-of-way going 20 to 30 miles an hour, and the 
engine was approximately 600 to 710 feet from 
the Beckwith Road, and the automobile was from 
two to three hundred feet from the crossing, your 
mind was filled with apprehension as to what was 
going to happen to this automobile and the engine, 
is that right? 

A. Yes, because I seen wrecks before. 

Q. You kept your eyes then focused on both 
of them, the engine with its bell ringing, until the 
moment of impact, is that right? Did you stay 
standing in the same spot at the end of your car 
all the time that this was going on? 

A. J was standing directly opposite the car. 

Q@. Your car? 

A. Right opposite the middle of the car, be- 
tween the pumps. I came out between the pumps 
and I stood on the outside. 

Q. Did you stand there all the time? 

A. I was standing there smoking all the time. 

Q. Standing there smoking by the gasoline 
pumps all the time, is that right? 

A. When I got out of the car I talked to 
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Brownie, told him how much gas I wanted, and 
then I lit a smoke, and I stood there, and the noise 
of this engine drew my attention to the tracks. 

Q. What was the noise of the engine that you 
heard ? 

A. Well, if you ever heard an engine coming 
up the track, you will hear the wheels rattle or 
the arm—I don’t know which makes that noise, 
but it is a rattling of the wheels, like. 

Q. Kind of a side rod pound? 

A. Yes, the plunger pounding like. An engine 
generally goes pretty slow when it makes that 
type of noise. 

®. Was this engine smoking? 

A. No, it was not. 

Q. Was it steaming? 

A. Well, there was a slight gray steam coming 
from the stack. 

Q. Isn’t it a fact that this engine was what 
they call drifting, it wasn’t making any noise at 
all? It was running very silently as it came down 
to the intersection ? 

A. No, it was making enough noise to draw my 
attention to it. 

Q. There wasn’t anything else, a whistle or 
bell, that drew it to your attention? 

A. No, I heard the bell but I didn’t hear the 
whistle. 

Q. You heard no whistle? 

A. No whistle, at all. It could have been blown. 
I don’t know. [816] 
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Q. How far after the impact did the engine go 
before it stopped? 

A. Well, there was a canal bridge above the 
road. It was this side of the canal bridge. I don’t 
know how many feet that is. 

Q. It could have been a thousand feet? 

A. I wouldn’t say. I don’t know. But there is 
a canal bridge up there, and the engine stopped, 
seemed to stop as quickly as possible, and it was 
up that way because the engineer—I remember the 
engine stopping up there before I got across the 
highway. You see, it is a double lane highway, and 
before I got clear across the second lane of the 
highway I seen the engineer and the fireman com- 
ing back towards the accident. 

Q. They did not back their engine back to 
the scene of the accident? 

A. No, they didn’t. They stopped it up there. 

Q. They left their engine sitting back up the 
track? 

A. And both of them came down the track. 

Q. And they never did back it to the scene 
of the accident? A. Never backed it up. 

Q. Are you positive of that? 

A. JI am absolutely positive of that, because L 
got a remembrance of that, a memory that the en- 
gine blew off its pop valve and the engineer said 
to the fireman— 

Q. Now, just a minute. No conversations. 


A. Well, he made a motion to the fireman to 


go and shut the pop valve off, or turn down the 


ee ee a 


John Martin Souza, et al. 301 


(Testimony of E. T. Stetson.) 

steam, whatever they do. I [817] heard it blow off. 
You know how it blows when them pop valves go 
off. 

Q. Was there anyone else on this engine besides 
the fireman and the engineer? 

A. I never seen anybody only the engineer and 
fireman. 

Q. Just the engineer and fireman? 

A. That is all I saw. 

Q. In your best judgment that is all there were, 
the engineer and the fireman? 

A. That is all I know of. 

Q. That is all you saw around the scene of 
the accident? 

A. That is all I saw there, the engineer and 
the fireman. 

Q. How long did you remain at the scene of 
the accident? 

A. Just a minute. You asked me a question. I 
seen a doctor there at the scene of the accident, 
because when I ran across there to help to take 
them out of the car, one fellow said, ‘‘Don’t touch 
them. Leave them alone.’’ And I said, ‘‘No, they 
will smother in there. We have to get them out of 
there,’’ and with the help of the others we got 
them out on the ground there, and at that time 
there was a doctor—I remember he had a brown 
suit and a gray hat. He came up and started to 
look over the people that was in the accident, and 
he said—he pronounced what had happened to 
them. One was hurt internally, and one was dead, 
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and the other one wasn’t hurt internally. [318] 

Q. How long did you remain at the scene of 
the accident? 

A. Well, I went back across the road and the 
ambulance came. I was aeross the road at Brownie’s 
Service Station when the ambulance came up there. 

Q. Were you there when Mr. Woodbridge 
brought Mrs. Souza back to the scene of the 
accident ? 

A. Yes, [ was there when he brought them back. 

Q. And Mis. Souza was there? 

A. Well, there was a crowd around there and 
IT didn’t go back over again. 

Q. You saw Mrs. Souza there, didn’t you? 

A. No, I didn’t see Mrs. Souza there, but I 
heard her crying across the track, there. I was 
back at Brownie’s Service Station. and Brownie 
said, ‘‘That must be the Souza family.” 

Q. Mr. Souza was still laying there, was he not? 

A. Myr. Souza—yes, right where we laid him. 
We laid him right on the side of the highway 
there. 

Q. The ambulance came to the scene of the 
accident and had gone before you ever left, is 
that right? 

A. Before I left, yes, that is right. 

Q. Now, Mr. Stetson, when did the engine leave? 

A. Well, I don’t remember that at all, when 
At Leki 

Q. You have no memory at all when the engine 
left? 
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A. No, I don’t remember when it went away 
from there, at all. 

Q@. When it left did it pull away from the 
scene of the accident [319] or did it pull away 
from down the right-of-way a thousand feet or so? 

A. The last I remember it was still standing 
where he stopped it, down the tracks. I don’t 
remember when it left, at all. I don’t remember 
that. 

Q. You do not remember ever seeing it? 

A. Not leave, no. 

Q. Did you ever discuss this case with anyone 
at all before coming here to testify today? 

A. No, I tried to get out of being a witness 
and so I never gave my name in as a witness, be- 
cause I know these cases take a lot of time and 
everything, and I am pretty busy in my business, 
and so I try to keep away from being a witness 
if other people can do it. 

Q. Do you know how your name was obtained 
as a witness? A. .No, I don’t know. 

Q. Who first contacted you? 

A. Mr. Brady came over to my house about 
three weeks ago, and that was the first I knew 
anything about it, and I didn’t know what he came 
for. He said he was from the 8. P. 

I said, ‘‘I don’t ship by the S. P. I ship by the 
Valley Express. They broke too many bottles for 
me. I used to ship 8. P., P.M.T.”’ 

Q. You got mad at them and quit shipping? 

A. No, I didn’t get mad at them, but I just 
changed over to [320] the Valley Express, because 
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during the war they had less breakage. They had 
a lot of green help in the freight depot at Modesto 
and it seemed like we had a lot of breakage, and, 
of course, that throws our stock out of balanee. 
When we order our stock we expect to get our 
stuff. 

Q. You did not discuss this accident with any- 
one, the details, as to the whistle, the bell, or any- 
thing else, or as to what you had seen on this 
morning that the accident occurred, until Mr. Brady 
came to see you about three weeks ago, is that 
right? 

A. Yes, sir, outside of saying to Brownie, talk- 
ing over with him how that accident happened, or 
something of that sort. We might have said that 
was a terrible thing to have happened there, and 
SO on. 

Q. You might have talked with Mr. Brownie, 
but what I mean is, as far as the Southern Pacific 
Company is concerned, or anyone connected with 
this case, the only discussion you had was about 
three weeks ago, and that was the first time in 
over two years and a half from the time of the 
happening of the accident? 

A. That is the idea. 

Q. And at that time, then, you tried to think 
back and did think back and told Mr. Brady what 
you observed on the morning that this accident 
happened, is that right? 

A. Yes, sir, that is right. 

Mr. Myers: All right. That is all. [821] 

Mr. Dunne: That is all. The defendant rests. 
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(Defendant rests.) 


The Court: Any rebuttal? 

The Witness: Do you want me, your Honor? 

The Court: No, you may step down. 

The Court: Any rebuttal? 

Mr. Myers: I do not think so, your Honor, but 
will you give me about two minutes here? 

Your Honor, the plaintiff rests. 


(Plaintiff rests.) 


The Court: Ladies and gentlemen of the jury, 
there are some matters which must be taken up by 
counsel and the court prior to the beginning of tlie 
argument. It is late in the afternoon. We won’t 
begin the argument at the present time. However, 
we have discussed the matter, and in order to give 
counsel full opportunity to present the argument, 
and in order to give the court the opportunity to 
read the instructions, which, because of the fact that 
we are trying three cases together, must be more 
elaborate than usual, we have decided to call you 
back earlier so that the presentation of the argu- 
ments and the reading of the instructions will not 
be broken up. Of course, from the moment I begin 
the reading of the instructions you cannot separate 
any more, and then you begin your deliberations 
right after, and, of course, after you begin your de- 
liberations you cannot separate, [322] and if you 
go to lunch you will be taken to lunch together and 
so on in that manner until you have brought in your 
verdict. I am simply explaining that to you so you 
will understand why I am bringing you out so early 
an hour, because if we bring you back at ten o’clock, 
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I am sure counsel will have concluded the argu- 
ment, but it will not be possible for the court to con- 
clude the reading of the instructions by the lunch 
hour, and then after the argument of counsel we 
take the usual recess, then by the time I have read 
the instructions, which will probably take a half 
hour, we are in the middle of the afternoon, and I 
do not want you to have your eyes on the clock and 
be worrying about your transportation. If I send 
you out at an early hour then the responsibility is 
yours. If I send you out at a late hour, the respon- 
sibility is mine, when it comes to the time that you 
take to deliberate. So in order to arrange those 
things we have decided upon nine o’clock as a time 


for convening tomorrow. I am going to ask if that — 


hour will inconvenience any of you who have a long 


way to come. Is that hour satisfactory? Every- 


body seems to agree on that. 

Before we separate, and because this is the con- 
clusion of the taking of testimony, I want to make 
an observation for the benefit of those of you who 
are not conversant with the technique in the Fed- 
eral courts. It is the custom in Federal courts for 
the judge to propound questions to witnesses [323] 
if in his opinion he believes that a certain matter 
should be brought out at the time. Many of the 
State judges do the same thing. Some judges do 
not. I was a State judge before I became a Federal 
judge, and my technique was the same. Wherever 
I believed that a certain question should be asked 
in order to bring something out, I did it. However, 
I want to warn you that while it is the right, as IL 
shall instruct you more fully tomorrow, of a judge 
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of this court, unlike that of the judge of a State 
court, to comment on the facts, I do not choose to 
comment on the facts and shall not exercise that 
right in this case. I think I so stated to you when 
you were examined concerning your qualifications to 
act as jurors in the case. Nor are you to infer from 
the questions that I may have asked, or from any 
exchanges between counsel and the court, that I 
have any view as to any of the facts in this case, 
whether they relate to the location of the place, to 
the geography of the place, to the weather, or to 
anything else. You are not to infer that because I 
asked a question, or while I was discussing the mat- 
ter with counsel I said I had some familiarity with 
the country, having lived there, that I intended to 
convey any idea as to the facts which took place on 
that particular morning. That relates to anything 
I may have said in talking to counsel and in regard 
to the questions. I did not ask very many questions 
of the witnesses. I did ask some. My object was to 
bring out in greater detail certain facts [324] not 
yet fully testified to by the particular witnesses. 
You are not to infer from the questions I asked that 
I have any opinion as to the facts to which the 
questions relate. If from those questions you have 
made the inference that I have an opinion as to the 
particular facts to which the questions related, it 1s 
your right to treat it as an opinion, but you are at 
liberty to disregard in arriving at your own conclu- 
sions as to the particular facts, or as to the other 
facts in the case, such opinion. I thought I would 
eive you this instruction at the present time. At the 
conclusion of the testimony I shall instruct you 
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more fully as to my province and your province 
when you return tomorrow after counsel have con- 
cluded the arguments in the ease. 

You are about to withdraw from the courtroom. 
The court admonishes you not to converse among 
yourselves or with anyone else on any subject con- 
nected with the trial, or to form or express an opin- 
ion thereon until the cause is finally submitted to 
you. Remember the admonition I have heretofore 
given to you, not to form any definite conclusion as 
to any fact until the cause is submitted to you after 
the arguments of counsel. 

Before we withdraw, is there any other statement 
as to any particular incident, or any discussion be- 
tween counsel and the court that you feel I should 
refer to for the guidance of the jury, lest they may 
have misunderstood anything I may have said? I 
would be very glad to refer to anything in particu- 
lar. [325] Frankly, I am not conscious that I par- 
ticipated very much in the questioning in this par- 
ticular case, but because this is a new panel I want 
to make certain that they did not draw any infer- 
ences one way or the other from the slight par- 
ticipation I have had on the questioning in this 
particular case. Mr. Dnne? 

Mr. Dunne: No, your Honor. 

The Court: Mr. Myers? 

Mr. Myers: No, your Honor. 

The Court: All right, ladies and gentlemen, you 
may withdraw from the courtroom. 


(Thereupon the jurors retired from the 
courtroom and in their absence the following 
occurred :) 
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The Court: Let the record show that the jury 
has withdrawn and that the present proceedings are 
had outside of their presence. 

Mr. Dunne: If your Honor please, with respect 
to each claim or cause of action and what was orig- 
inally before consolidation as to each case, we re- 
spectfully move the court to direct a verdict in favor 
of the defendant, the Southern Pacific Company. 
We make the motion separately and severally as to 
each case and each claim, first upon the ground that 
there was no substantial evidence, and on the fur- 
ther ground that there is no evidence sufficient to 
sustain a finding of any negligence on the part of 
the defendant, [326] Southern Pacific Company, in 
the only respects charged in the complaint, with re- 
spect to the operation and control of the locomotive 
in question; on the ground that there is no substan- 
tial evidence to show that there was anything im- 
proper in the operation of the locomotive, as to the 
actual controlling of its movement nor as to the giv- 
ing of signals of its approach. 

Secondly, as to a second ground, now directed 
only at the claim made for injuries on_ behalf 
of John Martin Souza and of the claim made 
on account of the death of Antonio Azavedo 
Souza, first upon the ground that any negligence 
of the minor son is imputed to the father under 
the provisions of the California Motor Vehicle 
Code, Section 352, subdivision (b), and upon the 
eround that there is no evidence to support any 
finding except the finding that the minor son, 
John Martin Souza, the operator of the auto- 
mobile, was guilty of negligence in trying to oper- 
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ate his automobile there, and attempting to cross 
the railroad tracks, and, more specifically, and 
in addition, that he was negligent in failing to 
look and to listen and to give heed to the ap- 
proach of the locomotive and earelessly drove 
and operated his automobile in front of a loco-_ 
motive that was approaching, plainly open to 
his view, and that he did so at a time when 
he was in a place of safety, where he could stop 
short of the track and have avoided the accident. 
He attempted to cross in front of a locomotive 
[327] approaching in plain view. 
The Court: The motion will be denied. 


(Thereupon the court and counsel discussed — 
the instructions, the court indicating what in- 
structions he intended to give.) 


The Court: Before we withdraw, I want to 
make one observation for the record. I want to 
say now, while the jury is not present, the obser- 
vation that I made concerning questions asked or 
discussion was prompted by a suggestion made by 
counsel for the plaintiff in the presence of coun- 
sel for the defendant in chambers, that not so 
much he, but his chent felt that perhaps some 
observation I made about the weather, the un- 
usual weather, or the word ‘‘unusual’’ that I put 
in a question asked might convey to the jury the 
impression that I was casting a doubt on the 
fact that a haze could occur. I used the phrase 
in the manner in which we use it generally in 
California, where every time you talk about the | 
weather you declare it to be unusual, and I did | 
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not intend to give my own impression of what 
the weather was, because Stanislaus County, along 
with most any county of the State, can have un- 
usual weather. In fact, I have said that there 
is not a county in California where you could 
establish definite seasons without having excep- 
tions to the matter, and it was not my intention 
at all to comment on the facts. I did not mean 
to indicate at all that I thought the testimony of 
the witnesses that it was hazy did not carry con- 
viction. That fact was indicated by the fact that 
I referred to the tule fogs and the lke, with the 
idea of having him give us all the information as 
to the nature of this atmospheric condition when 
the boy, himself, was on the stand. So I want 
the record to show that counsel called my atten- 
tion to that, and my object in doing it at this 
time is to correct any such impression that may 
have arisen in the case by reason of the ques- 
tions I asked or the manner in which the ques- 
tions were phrased. 

Mr. Dunne: As long as your Honor is stat- 
ing that for the record, I think it should be com- 
pleted by adding to it that your Honor then in- 
formed both counsel in chambers what you would 
do, and both counsel expressly or impliedly in- 
dicated that that was satisfactory. 

The Court: All right. The record also shows 
that while I made no reference to the incident, 
that counsel were given an opportunity to have 
me amplify the remark and make more pointed 
references if they so desired. 

Mr. Myers: That is right. 
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The Court: Sometimes, by referring to a mat- 
ter like this you asseverate it and you admitted 
that in chambers, that you, yourself, did not know 
whether it was necessary, and I volunteered to 
say that I would of my own accord, make refer- 
ences to the matter in a general manner so that 
there would be no misapprehension on the part 
of the jury, that no observation [829] that I may 
make or any question I may ask is to be taken as 
indicating any opinion as to any of the facts in 
the case. All right. 


(Thereupon an adjournment was taken until 
tomorrow, Friday, July 23, 1948, at nine 
o’clock a. m.) [329-a] 


Friday, July 23, 1948, 9:00 o’clock a. m. 


(Counsel for the respective parties made their 
closing statements to the jury, after which, and 
at 1:30 p. m., the court instructed the jury as 
follows:) 


CHARGE TO THE JURY 


The Court: Ladies and gentlemen of the jury, 
the court will now instruct you as to the law 
which is applicable to the case. As you have al- 
ready been informed, all the instructions are writ- 
ten and will be read to you as written, with such 
changes as may suggest themselves as IL read the 
instructions. Sometimes as [ read an instruction 
I catch repetition, and LI try to avoid repeating 
the same thing, and I stop and eliminate the part 
I think is repetitious. The only instructions which 
will be oral will be those given to you toward the 
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end of the charge, dealing with your conduct in 
the jury room, and the forms of verdict. If 
during your deliberations you desire a copy of 
the instructions they will be sent out to you if 
you make that desire known to the bailiff at the 
door. ‘That also applies to all the exhibits in 
the case, both exhibits introduced by plaintiffs and 
the defendant, and the exhibit on the board, which 
is the Court’s Exhibit. However, that exhibit, 
although designated as the Court’s Exhibit, is an 
exhibit in the case. JI merely introduced it because 
counsel agreed that it would be helpful and neither 
[330] had started the case, and I think Mr. Dunne 
put it on while he was giving the oral argument, 
and so I adopted it as the Court’s Exhibit, but 
it is an exhibit in the case, no matter who claim 
paternity for it, and all of those will be sent to 
you aS soon as you make your desire known, and 
if you desire this chart I think I will order it 
rolled in on the board so there will be no change 
of position, and you will have it before you and 
examine it in the jury room just as you face it 
in the courtroom. 

The law of the United States permits a judge 
to comment on the facts in the case. Such com- 
ments are mere matters of opinion which the jury 
may disregard if they conflict with their own 
conclusions upon the facts. This for the reason 
that the jurors are the sole and exclusive judges 
of the facts in each case. However, it is not my 
custom to exercise this right nor shall I exercise 
it in the present case. I shall leave the deter- 
mination of the facts in the case to you, satisfied 
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as [I am that you are fully capable of determin- 
ing them without my aid. However, it is the 
exclusive province of the Judge of this court to 
instruct you as to the law that is applicable to 
the case, in order that you may render a general 
verdict upon the facts in the case, as determined 
by you, and the law as given to you by the Judge 
in these instructions. It would be a violation of 
your duty for you to attempt to determine the 
law or to [831] base a verdict upon any other 
view of the law than that given you by the court 
—a wrong for which the parties would have no 
remedy, because it is conclusively presumed by 
the court and all higher tribunals that you have 
acted in accordance with those instructions as you 
have been sworn to do. 

You are the sole judges of the effect and value 
of the evidence. Your power, however, of judg- 
ing of this effect and value of the evidence is not 
arbitrary, but is to be exercised with legal dis- 
eretion, and in subordination to the rules of evi- 
dence. You are not bound to decide in conform- 
ity with the declarations of any number of witnesses 
which do not produce conviction in your minds, 
against a lesser number or against a presumption 
of law or evidence which satisfies your mind. In 
other words, it is not the greater number of wit- 
nesses which should control you where their evi- 
dence is not satisfactory to your minds, as against 
a lesser number whose testimony does satisfy your 
minds. 

In weighing the evidence you are to consider the 
credibility of witnesses who have testified in the 


John Martin Souza, et al. 365 


case. You are the sole and exclusive judges of 
their credibility. The conduct of the witnesses, 
their character, as shown by the evidence, their 
manner on the stand, their relations to the parties, 
if any, their degree of intelligence, and the reason- 
ableness or unreasonableness of their statements, 
[332] and the strength or weakness of their recol- 
lection may be taken into consideration for the 
purpose of determining their credibility. A wit- 
ness is presumed to speak the truth; this presump- 
tion, however, may be repelled by the manner in 
which the witness testified, by the character of his 
testimony, or by testimony affecting the character 
of the witness for truth, honesty, or integrity, or 
by his motives, or by contradictory evidence. 

A witness false in one part of his testimony is 
to be distrusted in others; that is to say, you may 
reject the whole testimony of a witness who has 
willfully sworn falsely as to a material point; and 
being convinced that a witness has stated what is 
untrue, not as the result of mistake or inadvert- 
ence, but willfully and with a design to deceive, 
you must treat all his testimony with distrust and 
suspicion, and reject it all unless you shall be 
convinced, notwithstanding the base character of 
the witness, that he has, in other particulars, sworn 
to the truth. 

The testimony of a witness is said to be corrobo- 
rated when it is shown to correspond with the rep- 
resentation of some other witness, or comport with 
some fact or facts otherwise known or established 
by the evidence. You should not consider as evi- 
dence any statement of counsel made during the 
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trial, unless such statement is made as an admis- 
sion or stipulation conceding the existence of a fact 
or facts. [333] 

Such statements, arguments, comments or sug- 
gestions are not evidence and must not be consid- 
ered as such by you. You must not consider for 
any purpose any evidence offered and rejected, or 
which has been stricken out by the court. Such 
evidence is to be treated as though you had never 
heard it. You are to decide this case solely upon 
the evidence that has been introduced before you 
and the inference which you may deduce therefrom 
as stated in these instructions, and upon the law as 
given you in these instructions. 

In a civil case, such as this, the affirmative of 
the issue must be proved, and when the evidence 
is contradictory, the decision must be made accord- 
ing to the preponderance of evidence. The law 
does not require a demonstration, that is, such a 
degree of proof as, excluding possibility of error, 
produces absolute certainty; because such proof is 
rarely possible. The burden is upon the plaintiff 
to prove his case by a preponderance of the evi- 
dence. 

Preponderance of the evidence means the greater 
weight of the credible evidence as you find it to be. 
Or such evidence as, when weighed with that op- 
posed to it, has more convincing force, and from 
which it results that the greater probability is m 
favor of the party upon whom the burden rests. 

If evidence for the defendant has been given by 
its employees, if you find that the testimony of 
such an employee [334] is not inherently improb- 
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able, is uncontradicted, and the employee and his 
testimony are unimpeached, then you are not at 
liberty to disregard that testimony solely upon the 
ground that it is given by one of defendant’s 
employees. Nor are you to discredit the testimony 
of an employee solely because you may discredit, 
if you do discredit, the testimony of some other 
witness. 

Or, differently put, the standards of credibility 
just given you in these instructions apply equally 
to all witnesses, including the employees of the 
defendant. 

By this action the plaintiffs seek to recover dam- 
ages from the defendant for death and injuries 
alleged to have resulted from the negligence of 
the defendant acting through its agents and em- 
ployees. 

The defendant has denied any negligence on its 
part, or on the part of any of its agents and em- 
ployees. In addition it has pleaded negligence on 
the part of plaintiffs or others acting for them 
which proximately caused and contributed to the 
injury. It has also pleaded that the injury resulted 
from the negligence of the plaintiffs which was the 
sole cause, and sole proximate cause of the accident 
and injury. 

You are instructed that there are before you 
three distinct actions, each of which must be deter- 
mined by you on its own merits, and in accordance 
with the instructions hereafter [335] given to you. 

For the convenience and purposes of trial, the 
three cases have been consolidated by stipulation of 
counsel for the respective parties. 
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The case of Josephine Souza against the South- 
ern Pacific Company, et al., is an action brought 
by the plaintiff herself individually, and as guar- 
dian ad ltem of her minor children, John Mar- 
tin Souza, Lucille Josephine Souza, James Lawr- 
ence Souza and Benjamin Souza, and Mary Adele 
Souza, an adult child, all children being the nat- 
ural issue of the plaintiff Joseph Souza, and her 
deceased husband, Antonio Azevedo Souza, for 
whose death the said parties prosecute this action. 

Another of the consolidated cases is that of 
Geraldine Souza, Lawrence Souza and Richard 
Souza, minors, by and through their guardian ad 
litem, H. G. Eastman, against the Southern Pacific 
Company, and in this action, Geraldine Souza is 
the surviving widow, and Lawrence Souza and 
Richard Souza are the surviving minor children of 
Edward Anthony Souza, deceased, and Geraldine 
Souza, and Geraldine Souza being herself a minor 
of the age of twenty (20) years at the time of bring- 
ing this action has sued through her guardian ad 
litem and the guardian ad litem of the minor chil- 
dren, H. G. Eastman. They are prosecuting this 
action for the death of Edward Anthony Souza. 

The third action is one brought by John Martin 
Souza, [3836] a minor, by and through his guardian 
ad litem, Josephine Souza vs. Southern Pacific 
Company, for personal injuries alleged to have been 
sustained by him from the happening of the acci- 
dent in question, and said John Martin Souza 
at the time of bringing this action was a minor of 
the age of nineteen (19) years. 

Although in this action there are three separate 
sets of plaintiffs, the case of each set of plain- 
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tiffs is separate from and independent of that of 
the others. The law permits them to join as plain- 
tiffs solely because their claims involve the same 
accident; however, their rights, if any, are sepa- 
rate, not joint. The instructions given you apply 
to each plaintiff unless otherwise stated, and you 
will determine each plaintiff’s case separately, to 
the same effect as if you were trying three sepa- 
rate actions. 

It is admitted by the pleadings that the accident 
with which we are concerned was a collision be- 
tween an automobile driven by John Martin Souza 
and a Southern Pacific Company railroad loco- 
motive at a point in Stanislaus County in this 
State where Beckwith Road intersects the railroad 
track. It is also admitted that the accident hap- 
pened in the daylight hours and the answer admits 
that the accident happened at 9:02 a. m. on the 
morning of October 11, 1945. 

The mere fact that an accident happened, con- 
sidered alone, does not support any inference that 
some party, or any party, [837] to this action, 
more particularly the defendant was negligent. 

The defendant railroad and its employees in en- 
gaging in the railroading business and in operating 
a railroad were engaged in a legitimate and lawful 
business, and in considering the claims made by 
plaintiffs in suit here, you will bear in mind that 
the defendant railroad and its employees are en- 
titled to the same consideration at your hands as 
any individual or corporation engaged in any other 
form of business. 

Everyone is responsible for the injuries occa- 
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sioned to another by his or their want of ordi- 
nary care or skill in the management of his or 
their property or person, except so far as the latter 
has willfully or by want of ordinary care brought 
the injury upon himself. 

An act of an employee within the scope of his 
authority as an employee, or within the course of 
his employment as an employee, is an act of his 
employer, and the negligence of the employee in 
the performance of his duties, is the negligence 
of the employer. 

If you find from a preponderance of the evidence 
in this case that the defendants carelessly or neg- 
ligently operated the locomotive at the time and 
place in question and as sole proximate result 
thereof plaintiff John Martin Souza was injured 
and Antonio Azevedo Souza and Edward Anthony 
Souza were killed without fault on their parts, 
your [338] verdict will be in favor of the plain- 
tiffs for such damages as they may have sustained. 

The gist of plaintiff’s action being negligence, 
he must prove it. The defendant, Southern Pacific 
Company, is not liable simply because there was 
an accident and injury, if that was without fault 
on its part. Liability can be imputed to Southern 
Pacific Company only if the plaintiff proves two 
things by a preponderance of the evidence—first 
that there was negligence in the particulars charged 
in the complaint, and, second, that such negligence, 
if any there was, was a proximate cause of the acci- 
dent. A defendant does not have the burden of 
proving freedom from negligence—to the contrary, 
the burden of proving negligence is on the party 
who charges it, in this case, the plaintiff. 
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The rights and obligations of the operator of a 
train and of the driver of a motor vehicle, both 
using a public street, are reciprocal; each owes 
to the other the exercise of ordinary care to avoid 
an accident. 

When a railway company has a right to run its 
trains over and upon a public crossing, such as 
the one here involved, in running its trains thereon, 
where the public also has a right to travel, the 
railway company must exercise such care and pre- 
caution for the purpose of avoiding accident, in- 
juring property or persons, as reasonable prudence 
would suggest, and [839] as are in its power to 
employ. 

I instruct you that as a matter of law the rules 
with reference to the rights and duties of parties 
in the accident here complained of and in this 
lawsuit are not, in all respects, those which would 
apply in the case of a person approaching or 
crossing the tracks of a street railroad, laid on 
a street in a city, but, to the contrary, are in some 
respects distinct, and are rules which the law has 
worked out as particularly applicable to steam 
railroads. These rules which are specifically appli- 
cable to steam railroads will be given to you in 
these instructions, but I now eall to your attention 
the fact that they are in some respects different 
from the rules for street railroads, and this is 
true, both as to the rights and duties of persons 
approaching or crossing the tracks and as to the 
rights and duties of the operators of the train. [340] 

The law required of the Southern Pacific Com- 
pany in the exercise of ordinary care to give the 
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signals required by law in the operation of its 
train to avoid injury to persons lawfully crossing 
the tracks. Whether ordinary care has been exer- 
cised in a particular situation is to be determined 
by you from all of the circumstances of the par- 
ticular case. The care must be commensurate 
with the probable danger to be avoided. The 
greater the danger, the greater the amount of care 
which must be used. In other words, the amount 
of care to be exercised must correspond to the 
degree of apparent danger to be avoided. 

There is no statute of this state, nor any ordi- 
nance or other rule of any governmental body, 
fixing or restricting the speed at which a steam 
railroad, such as Southern Pacific Company, may 
operate its locomotives on its tracks along its 
right-of-way, and over the public highway, at the 
point at which the accident complained of hap- 
pened. 

However, a railroad company must regulate the 
speed of its trains over public highway crossings 
with proper regard for the safety of human life 
and property. The character of a crossing affects — 
the duty of the railroad company toward travelers 
on the public highway and its trains must pass over 
dangerous crossings at a less rate of speed pro- 
portionate to the danger. The question whether 
or not a rate of speed is excessive is one of fact | 
for the jury to determine with relation to the 
particular circumstances of each case. [341] 

You are instructed that the law of the state of 
California, among other things, provides: 

A bell must be placed on each locomotive engine 


John Martin Souza, et al. ale 


and be rung at a distance of at least eighty rods 
from the place where the railroad crosses any 
street, road, or highway, and be kept ringing until 
it has crossed such street, road or highway; or 
a steam whistle, air siren, or air whistle must be 
attached and be sounded, except in cities, at a 
like distance, and be kept sounding at intervals 
until it has crossed the same. 

You are instructed that the following rules and 
regulations of the Transportation Department of 
the Southern Pacific Company were in full force 
and effect at the time of the happening of this 
accident: 

Rule 14: A whistle of two long, one short and 
one long blast will be sounded when approaching 
public crossings at grade, tunnels and obscure 
curves; to be commenced sufficiently in advance 
to afford ample warning but no less than 14 mile 
before reaching a crossing, and prolonged or re- 
peated until engine has passed over the crossing. 

Rule 30: The engine bell must be rung when 
an engine is about to be moved; while passing 
through tunnel; while approaching public cross- 
ings at grade, beginning sufficiently in advance to 
afford ample warning, but not less than 14 mile 
before reaching such crossing; and continuing until 
the engine has passed over the crossing; and [342] 
otherwise when necessary aS a warning signal. 

Rule 31: The whistle must be sounded at all 
places where required by rule or law or to prevent 
accident. 

However, the court instructs you that these rules 
bear merely on the fact that the railroad company 
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recognized its obligation to give warnings by bells 
or whistles at certain places by instructing its 
employees on the subject and prescribing the man- 
ner in which such signals should be given. 

But ultimately the question before you is not 
whether the whistle was blown or the bell rung in 
the manner prescribed but whether they were 
blown or rung at all. 

And even then the fact is not important unless 
you find that the failure to do either was the 
proximate cause of the accident. 

In this regard, I further instruct you that, in 
order to comply with this statute, it is not neces- 
sary for the railroad company to both ring a bell 
and blow a whistle, but, on the contrary, the 
doing of either one or the other, in compliance 
with the statute, is sufficient, so that if the bell 
has been rung, as provided in the statute, the 
whistle need not be blown, and, conversely, if the 
whistle has been blown as provided in the statute, 
the bell need not be rung. If the whistle is used, 
it need not be sounded continually, but it is only 
required that it be sounded at intervals. Of course 
the railroad may, if it so desires, go beyond the 
terms of the statute, and cause both the bell to 
be rung and the whistle blown. 

Under the statute which deals with sounding 
of whistle or bell by a steam locomotive, it is the 
sounding or giving of the warning and not the 
hearing of it which determines the question of 
statutory violation. On this phase of the case, 
the only issue is whether a signal, as required by 
the statute, was sounded. If a signal was sounded 
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in the manner required by the statute, the fact 
that it may not have been heard by some person, 
is not ground for finding that the statute was vio- 
lated. 

You are instructed that if you shall find from 
the evidence that the train sounded the necessary 
signals required by law as herein defined, then the 
law has been complied with and your verdict 
should be for the defendant. 

You are instructed that it is as much negli- 
gence to fail to see that which can be seen by 
the exercise of ordinary care, as it is negligence 
not to look at all. 

Negligence is the omission to do something which 
a reasonable person, guided by those considerations 
which ordinarily influence a person of reasonable 
prudence, would do under all the circumstances 
of the situation in question, or the doing of some- 
thing which a person of ordinarily reasonable 
prudence would not do under all the circumstances 
of the situation in question. The question whether 
or not there was negligence in a particular instance 
should be determined by you from all the circum- 
stances and conditions as shown in the evidence 
at the time surrounding [344] the person against 
whom the negligence is charged. Ordinary care 
as used in these instructions is that degree of care 
that an ordinarily prudent person exercises under 
the same or similar circumstances and 1s never 
absolute, but relates to circumstances, time and 
place, and a failure to use such care is negligence. 

Negligence is a comparative and not a positive 
term. It always relates to some circumstances of 
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time, place or person. It is determined in all 
cases by reference to the situation and knowledge 
of the parties and to all the attendant circum- 
stances. 

You cannot compare the negligence of defend- 
ant with the negligence of plaintiff, and attempt 
to determine which was guilty of the greater neg- 
ligence. There can be no recovery against de- 
fendant by plaintiffs if plaintiffs were guilty of 
negligence no matter how slight, and such negli- 
gence contributed proximately and concurrently to 
the accident. 

In considering the question of contributory neg- 
ligence of the plaintiffs, I instruct you that the 
burden is on the defendant to establish by a pre- 
ponderance of the evidence that the plaintiffs or 
any of them were guilty of contributory negli- 
gence, which proximately contributed to the in- 
juries, and if the evidence on that issue is, in your 
judgment, evenly balanced, or if it preponderates 
against such contributory negligence, then it is not 
proved and you should find that the plaintiff is 
[345] not guilty of contributory negligence. 

Contributory negligence is a want of ordinary 
care on the part of a person injured by the action- 
able negligence of another, combining and coneur- 
ring with that negligence and contributing to the 
injury as a proximate cause thereof, without which 
the injury would not have occurred. If you find 
that at the time of the accident, plaintiff was guilty 
of contributory negligence, no matter how slight, 
which contributed proximately to the accident, then 
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plaintiff cannot recover against defendant, even 
though you find defendant was also negligent. 

In order to find a verdict for the plaintiffs, you 
must not only find from a preponderance of the 
evidence that the defendant was negligent but 
also that such negligence was the proximate cause 
of the injuries to plaintiff, and you must further 
find that the evidence fails to show by a prepon- 
derance thereof that plaintiff was guilty of negli- 
gence, however slight, which contributed proxi- 
mately thereto; otherwise, your verdict must be 
for the defendant. 

Contributory negligence is an affirmative defense, 
and the burden of proving contributory negligence, 
as I have already stated, rests on the defendant. 
But in considering this rule, you will bear in mind 
that, in determining the question of contributory 
negligence, you must consider the evidence which 
has been introduced on the plaintiffs’ case, as well 
as the evidence introduced by defendant. If the 
evidence introduced on the [846] plaintiffs’ case 
itself shows contributory negligence, a defendant 
may rely on that evidence without itself introduc- 
ing any evidence. So, also, if the evidence intro- 
duced on the plaintiffs’ case, in conjunction with 
the evidence introduced by the defense, shows con- 
tributory negligence, you must find in accordance 
with all the evidence, even though the evidence 
for the defense, if it stood alone, might not show 
contributory negligence. In considering the issue 
of contributory negligence, it is your duty to con- 
sider all the evidence which has been introduced. 

It was the duty of defendant’s employees in 


378 Southern Pacific Company vs. 


charge of the operation of its train at the time 
and place here in question, to keep a lookout ahead 
for persons using the crossing, to give timely 
notice of the approach of the train by the ring- 
ing of its bell or the blowing of its whistle, as 
required by law, and to exercise ordinary care to 
prevent injury to persons using the crossing and 
themselves exercising ordinary care. Failure of 
defendant’s employees to perform any of these 
duties would constitute negligence on the part of 
the defendant. 

Even where there is no statute or ordinary on 
the subject, it is the rule in respect of the right- 
of-way at a railroad crossing that a vehicle or per- 
son approaching a steam railroad crossing, with 
the intention of going over the tracks, 1s under 
duty to yield the right-of-way at that crossing to 
any railroad train which may be approaching the 
crossing. It is not the [347] duty of the railroad 
train to stop and wait for the person or vehicle 
to cross, but, to the contrary, it is the duty of the 
traveler to stop and allow the train to pass if 
he cannot pass over ahead of it in safety. 

A railroad track, the presence of which is known 
and which is known to be in use for the opera- 
tion of railroad trains, is itself a warning of 
danger, without any other sign or signal, or 
warning. It is a warning to persons who have 
reached years of discretion and who are possessed 
of ordinary intelligence that it is not safe to cross 
it without the exercise of constant vigilance, in 
order to be made aware of the approach of a 
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train, and thus be enabled to avoid receiving injury. 

Any person going toward and into a place where 
he knows there is danger of injury from moving 
railroad trains, is required to exercise greater vigi- 
lance and care than would be required of him in 
circumstances where danger from moving trains 
is not reasonably to be anticipated, and if he 
neglects to exercise any of the vigilance which 
the situation, in all the circumstances requires, 
he is guilty of negligence. 

It was the duty of the driver of the automobile, 
John Martin Souza, to approach the railroad track 
at the crossing in such a manner and at such 
speed as to be able to control the movements of 
his automobile and to stop the same in the event 
it should appear to be dangerous to attempt to 
eross the tracks; and it was further his duty to 
look and listen before attempting [348] to cross 
the tracks and to give heed to the warning of a 
whistle or bell of an approaching locomotive if 
the same was being sounded audibly in order to 
ascertain if any locomotive was approaching the 
erossing and give heed to the locomotive itself 
if the same were open to his observation. And 
if, before going across the track, John Martin 
Souza, the driver of the automobile, by the use 
of ordinary care could have learned of the approach 
of the locomotive on the track in time to have 
avoided it by exercising ordinary care, but failed 
to do so, then he was guilty of negligence. 

A passenger who goes in a vehicle of another, 
who does not exercise any control or have any 
legal right of control, over the conduct of the 
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driver, does not become responsible for the negli- 
gence of the driver, nor can the negligence of 
the driver be imputed to him in such ease. 

However, the driver and each of the passengers 
in the automobile was under a continuing duty to 
exercise reasonable care for his own safety at 
all times. 

You are instructed that a person in the exercise 
of ordinary care and caution, himself, in approach- 
ing a railroad track, has a right to anticipate until 
his faculties inform him to the contrary, that 
those in charge of a railroad train which might 
be approaching such crossing would exercise ordi- 
nary care and caution, as required by law. 

In determining whether the plaintiff John Mar- 
tin Souza [349] exercised care sufficient to live up 
to the duty imposed on him and whether he was 
negligent, you are instructed that any want of 
eare on his part, if so you find, is not exeused 
by any assumption he might make that the opera- 
tors of a locomotive which might be approaching 
would not be negligent, or that any locomotive 
which might be approaching would be operated in 
any particular way, whether as to speed or sig- 
nals or otherwise. He was required to exercise 
reasonable care at all times, and to do so inde- 
pendently of the manner of the operation of the 
locomotive or the giving of signals, or warnings, 
or the failure to do so, if there were such failure. 
Any assumption which he might make as to the 
manner of operation of the railroad or any loco- 
motive on the railroad could not excuse negligence 
on his part, if any there were. Even if no signals 
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were heard, and indeed, even if none was given, 
that would not excuse his negligence, if he was 
euilty of any. 

It is the duty of those operating an engine and 
train to keep a reasonable lookout in front of the 
train and to use ordinary care to avoid striking 
or injuring persons or vehicles lawfully using the 
street whereon the train is being operated. 

A railroad company has the right against one 
approaching the crossing to operate its engines 
and cars in the usual and ordinary wavy and to 
make such noises or movements as are usually 
and necessarily made by trains in motion under 
such circumstances, but it is its duty through its 
engineers, and other employees [350] to exercise 
reasonable and ordinary care and precaution in 
operating its trains and cars at crossings to avoid 
injury to a person who is himself using ordinary 
care and caution for his own safety thereat. 

You are instructed that while the tracks of a 
railroad, such as that involved in this case, are 
in themselves a warning of danger, and while it 
is true that before one drives a vehicle into the 
space which would be occupied by a train if it 
were to pass over such tracks, it is his duty to 
use every reasonable opportunity to look and listen 
for the approach of train, engine or car on the 
tracks, you are instructed nevertheless that in 
determining whether or not the driver, in crossing 
over the tracks at the time of the accident in ques- 
tion, used every reasonable opportunity to look and 
listen for the approach of train, engine or car 
depends on all the surrounding circumstances, as 
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they would be met and viewed by a person of ordi- 
nary prudence, if he occupied the same position 
as the one whose conduct is in question. 

A railroad locomotive which is in plain view 
operating along a railroad track and toward a high- 
way crossing at grade is itself a warning of danger 
without any other sign or signal or warning and 
any person in an automobile approaching the cross- 
ing, whether driver or passenger, is under a duty 
to exercise reasonable care to observe and heed 
that warning, whether other warnings or signals 
are given or not. [351] 

If you find that as the automobile approached 
the crossing where the accident happened, the view 
of the approaching locomotive was obstructed, still 
you cannot impute to defendant any responsibility 
for the existence of such obstructions to vision 
unless the plaintiffs have sustained the burden of 
proving by a preponderance of the evidence that 
such obstructions were on the railroad right-of- 
way, or subject to the defendants’ control. 

If you find that while the automobile was in a 
place of safety, approaching the crossing, the 
driver by looking could have learned of the ap- 
proach of the train in time to have avoided the 
accident, by exercising ordinary care, and that in 
the exercise of ordinary care, he should have looked 
at such point, but did not, and looked for an 
approaching train or locomotive only when the 
automobile was so close to the track that if a loco- 
motive were approaching, it could not be avoided 
by exercising reasonable care, he was guilty of 
negligence. 
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If, as the automobile approached the railroad 
tracks there was a place of safety in which the 
automobile could have been stopped before reach- 
ing the track and from which an observation of 
the track could have been made and that the exer- 
cise of reasonable care in the circumstances re- 
quired that an observation of the track be made 
before an attempt was made to cross the track and 
that in the exercise [352] of such care to make 
the observation, the automobile should have been 
so stopped, and at such place, had the automobile 
been stopped, an observation could have been made 
of the approaching locomotive, and its approach 
could have been learned and that the driver negli- 
gently failed to stop the automobile and learn of 
the locomotive’s approach before attempting to 
drive across the track, then he was guilty of neg- 
ligence and if that negligence was a proximate 
cause of the accident here in question, the plain- 
tiff cannot recover. 

Tf the automobile drove from safety to a place 
of danger and was struck by the locomotive in 
such a short space of time that the injuries and 
deaths resulted before the fireman could have 
time to warn the engineer and the engineer could 
have time to apply the brakes, it 1s immaterial 
in this case whether the brakes were or were not 
applied and it is also immaterial when they were 
applied, if they were applied at alt. 

Tf as the railroad train was being operated 
along the tracks and toward the crossing, a motor 
vehicle was driven toward the track and train, 
and if, until the vehicle was first seen by the 
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train crew, there was negligence on their part, 
then, if, when they first saw it, it was so close 
to the train and was approaching the crossing in 
such manner that a collision seemed imminent, 
and the operators of.the train were then suddenly, 
and without neghgence on their part, confronted 
with a situation of imminent danger which [353] 
demanded immediate action, they were required, 
in such circumstances, to act only as reasonable 
men would act in such circumstances of sudden 
discovery of emergency and danger, and their 
conduct is not to be tested by what might have 
been done if there had been time for mature and 
considered deliberation. 

If the driver of the automobile, John Martin 
Souza, was guilty of any negligence which was 
the sole proximate cause of the accident, injuries 
and death, it will be unnecessary for you to con- 
sider any other question in the case, and you will 
return your verdict in favor of defendant. 

I now desire to eall your attention to certain 
other provisions of the Vehicle Code of the State 
of California to be considered by you under the 
evidence and the instructions of the court. 

Sec. 250 provides: 

‘‘It is a misdemeanor for any person to drive 
a motor vehicle upon a highway unless he then 
holds a valid operator’s or chauffeur’s license 
issued hereunder except such persons as are ex- 
pressly exempted under this code.’’ 

So far as we are concerned with it, the only 
exemption is that of a case of a minor over four- 
teen years of age who may apply for and receive 
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an instruction permit entitling him to drive a 
motor vehicle upon the highways, but this exemp- 
tion applies only if he has such a permit in his 
immediate possession, the permit is good only 
for a period of ninety days after [354] it is 
issued, and it 1s good only when he is operating 
the motor vehicle when accompanied by, and under 
the immediate supervision of a licensed operator 
or chauffeur. 

It is further provided by Sec. 265 of the Vehicle 
Code that application for an operator’s license 
shall give certain information, including a state- 
ment whether the applicant has normal use of 
both hands and feet, understands traffic signs and 
signals and whether the applicant has ever been 
afflicted with certain specified diseases. 

When the application is made, then, under Vehi- 
cle Code Sec. 267, the applicant shall be examined 
and the examination shall include a test of the 
applicant’s knowledge and understanding of the 
provisions of the Vehicle Code governing the 
operation of vehicles upon the highways, his un- 
derstanding of traffic signs and signals, and he 
shall be required to give an actual demonstration 
of his ability to exercise ordinary and reasonable 
control in operating a motor vehicle. The exami- 
nation shall also include a test of his hearing 
and eyesight and such other matters as may be 
necessary to determine his mental and physical 
fitness to operate a motor vehicle upon the high- 
ways. The Vehicle Code, Sec. 269, specifies that 
license shall be refused to an applicant who is 
unable, as shown by examination, to understand 
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traffic signs and signals or who does not have a 
reasonable knowledge of the provisions of the 
Vehicle Code governing operations of vehicles 
upon the highways or [355] where it appears by 
examination or other evidence that the applicant 
is unable to operate a vehicle upon a highway safely 
because of physical or mental defect or lack of 
skill. 

The fact that a person driving an automobile 
is unlicensed does not, in itself, constitute negli- 
gence. Nor is it prima facie proof of negligence. 

But it is a fact which you have the right to 
consider in determining whether John Martin 
Souza was guilty of negligence which directly and 
proximately resulted in or contributed to, the acci- 
dent. Differently put you may consider the fact 
that John Martin Souza did not possess a license 
if you find a casual connection between that fact 
and the accident complained of. 

By Section 352(b) of the California Vehicle 
Code, in effect at the time of this accident, it 
is provided that any negligence of a minor whether 
licensed or not under that code in driving a motor 
vehicle upon a highway with the express or implied 
permission of his parents shall be imputed to 
such parents for all purposes of civil damages. 
Accordingly, if you find from a preponderance 
of the evidence that John Martin Souza, a minor, 
drove the automobile with the permission, express 
or implied, of his parents and that there was 
negligence on his part which was a proximate 
cause of the accident and of the death of his 
father, Antonio Azevedo Souza, such negligence 
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is to be imputed to the father with the same effect 
as though the father himself had been guilty of 
negligence. [356] 

To summarize this portion of the instructions: 

It is not enough that the plaintiff establish by 
a preponderance of the whole evidence in the case 
that the defendant was negligent. Plaintiff must 
go further, and prove by a preponderance of the 
evidence that the negligence, if any, on the part 
of the defendant contributed directly and proxi- 
mately to the injuries to plaintiff, and it is im- 
material whether or not the defendant was guilty 
of some negligence unless it was such negligence 
as caused or contributed directly and proximately 
to the injuries to the plaintiff. 

The law therefore imposes on plaintiff the bur- 
den of proving two things by a preponderance of 
the whole evidence: that is (1) that the defendant 
was guilty of negligence, and (2) that such negli- 
gence of the defendant directly and proximately 
caused or contributed to the injuries of the plain- 
iit. 

In cases of this sort it is customary for the 
complaint to allege an amount of damage claimed. 
There are such allegations here. These allegations 
are merely a claim. They are not in any sense 
evidence or proof and are not to be taken by 
you in any sense as evidence or proof of what dam- 
ages should be awarded, if you award any damages. 
Tf you award any damages, the amount of dam- 
ages you must resolve for yourselves in each 
case under the instructions which I have given 
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you and upon the evidence which has been intro- 
duced. [357] 

If your verdict is for the plaintiffs, then in 
estimating their damages you may take into con- 
sideration the loss of support, if any, sustained 
by them on account of the deaths of the decedents; 
and in estimating the value of such loss you may 
determine the amount that the decedents would 
in all reasonable probability have earned in the 
years yet remaining to them, deducting therefrom 
the amount which they would reasonably require 
for their own personal use or maintenance; fur- 
thermore, you may consider the value to the wives 
and children of the comfort, society and protec- 
tion, if any, of which they have been deprived; and 
from all of these elements you will resolve what 
sum will fairly compensate plaintiff for the pecu- 
niary loss sustained by them, not however, in ex- 
cess of the amount prayed for in the complaints. 

No damages can be awarded in an action for 
death, for grief, sorrow and mental suffering of 
the heirs. ‘This rule does not, however, preclude 
compensation to the heirs at law of a deceased 
person for pecuniary loss suffered on account of 
the deprivation of the society, comfort and pro- 
tection of the deceased. 

Under the law in effect at the time involved in 
this action, and so far as the same is applicable 
to the matters alleged, it is provided as follows: 

‘‘When the death of a person * * * is 
caused by the wrongful act or neglect of another, 
his heirs [3858] may maintain an action for dam- 
ages against the person causing the death. 


John Martin Souza, et al. 389 


Such law further provides that in such action 
‘such damages may be given as under all circum- 
stances of the case may be just’.”’ 

Compensatory damages are not subject to proof. 
In other words, it is not necessary that any wit- 
nesses should have expressed an opinion as_ to 
the amount of such damages. You may make 
such estimate of damages from the facts, circum- 
stances and evidence in the cause in the light of 
your knowledge and experience in the affairs of 
life. 

However you must not allow for elements of 
damage which are speculative or conjectural. 

Where an action is brought on account of the 
death of a person, such action is solely for the 
purpose of compensating for the pecuniary loss, 
if any, suffered by reason of the death. Accord- 
ingly, if you should return a verdict for any plain- 
tiffs for damages for a death, your award must 
be restricted to such an amount as will reasonably 
compensate for any pecuniary loss suffered, and 
for that alone, and the burden of proving pecu- 
niary loss is upon the plaintiffs. There can be 
no substantial recovery on behalf of a person who 
has not suffered substantial pecuniary loss. The 
action, as I have already stated, is not for the loss 
of an object of love and affection, and the law 
does not recognize the loss of [359] an object 
of love and affection as a ground for allowing 
damages, but restricts recovery to pecuniary and 
financial loss. Nothing can be allowed on account 
of any sentimental value which may have attached 
to the life which has been lost. 
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The pecuniary interest of a child in the loss 
of a father does not necessarily end at the arrival 
at the age of majority, but the jury may allow 
for the probable loss of benefit, if any, of a pecu- 
niary value which the child would with reasonable 
certainty, receive from its parent either before 
or after arrival at majority. 

In dealing with the question of prospective loss 
of contributions, you will remember that it is 
the prospective loss of contributions and not the 
earnings or earning power of the deceased which 
is the matter to be given consideration; and where 
the deceased would have applied for his own 
benefit part of his earnings, in determining the 
loss of contributions to the beneficiary, if any, 
such part of the earnings as the deceased would 
have applied or used for his own benefit must 
be deducted. The plaintiff has the burden of prov- 
ing what, if any, part of the earnings of the de- 
ceased would have been contributed to the statu- 
tory beneficiary. 

If damages are awarded, the only amount which 
you can award is such as reasonably to compen- 
sate for the detriment suffered. If damages are 
awarded, they must not, in any event, exceed 
[360] what is reasonable. They must not be en- 
larged so as to constitute either a gift or windfall 
to the plaintiffs or punishment or penalty to the 
defendant. The only purpose of damages is to 
award reasonable compensation. ‘There is no pur- 
pose here to inflict punishment or impose any 
penalty or to make an award for the sake of ex- 
ample. 
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The following instruction applies only to John 
Martin Souza: 

For the breach of an obligation not arising 
from contract, the measure of damages is the 
amount which will compensate for all the detri- 
ment proximately caused thereby, whether it could 
have been anticipated or not. 

If the plaintiff, John Martin Souza, is entitled 
to recover, the measure of his recovery is what 
is denominated compensatory damages, that is, 
such sum as will compensate him for injury he 
has sustained. The elements entering into dam- 
age are the following: 

Such sum as will compensate for the reasonable 
expenses paid or incurred in caring for and nurs- 
ing him during the period that he was disabled 
by the injury, not exceeding amounts therefor 
shown by direct evidence and stipulation of counsel. 

The value of his time during the period that 
he was disabled by the case, if the evidence shows 
that he was so disabled. 

The value of any property of his which was 
damaged. [361] 

Such reasonable sum as the jury shall award 
him on account of pain and anxiety he has suf- 
fered by reason of his injury, and is certain to 
suffer in the future. 

The first three of these elements are the sub- 
jects of direct proof and are to be determined by 
the jury on the evidence they have before them. 

The other elements are, from necessity, left to 
the sound discretion of the jury, to be exercised 


oo2 Southern Pacific Company vs. 


in accordance with the instructions here given 
and under the facts proved in the record. 

Jf you should return a verdict for the plaintiff 
in this case, then I instruct you that, as a mat- 
ter of law, it will be improper for you to attempt 
to measure the damage occasioned by any injury 
which plaintiff may have received, by attempting 
to put yourselves in plaintiff’s place or ask your- 
selves what sum you would take to make such 
an exchange of place. The plaintiff’s injury has 
already been suffered, and you cannot measure 
the damages for it by attempting to say what you 
would take for such an injury. The only thing 
you are entitled to consider is what sum would 
reasonably compensate for any injury any plain- 
tiff may have suffered. 

You are not, in ascertaining the amount of dam- 
ages, if any, to resort to the polling plan or 
scheme, which has sometimes been adopted by 
juries for such purposes, contrary to law. That 
plan or scheme is where each juror writes the [362] 
amount to which he considers the plaintiff entitled, 
and the amounts so written are added together, 
and the total divided by twelve. This is a quo- 
tient verdict and is a scheme of chance, not allowed 
by law, as no element of chance may enter into 
your verdict or into the determination of any ques- 
tion necessary thereto. 

If you believe from the evidence, and from the 
instructions of the Court that defendant is not 
guilty of the negligence charged, then you have no 
right to compromise the question of defendant’s 
liability and award the plaintiffs some amount 
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merely because someone was killed or injured on 
the occasion in question. If you believe that the 
defendant was not negligent as charged in the 
complaint, then you will have no occasion to con- 
sider at all the question of damages. 

The fact that I have instructed you upon the 
measure of damages is not to be taken by you 
as an intimation that I believe the plaintiff or 
any of them is entitled to recover damages. These 
instructions are given you solely to aid you and 
guide you in finding a verdict in the case, in the 
event you find that the plaintiff, or any of them, 
is entitled to recover. 

And I add, in conclusion, that if from the evi- 
dence and under the instructions as I have given 
them you, you do not believe the plaintiff, or any 
of them, is entitled to recover, the instructions 
given on the subject of damages lose their entire 
significance and need not be considered at all. [363] 

Your first duty upon retiring to the jury room 
to begin your deliberations in this case will be to 
select one of you to act as the foreman in the case. 
As you were already informed, the jury in Fed- 
eral cases in Federal courts is what is known as 
a common law jury. It requires unanimity, which, 
as the word implies, means that all twelve of you 
must agree before any verdict can be returned as 
to any of the plaintiffs in the consolidated actions. 

For your assistance, the Clerk has prepared cer- 
tain forms of verdict. The first form reads, omit- 
ting the court and cause, ‘‘We the jury find in 
favor of the plaintiffs and assess the damages 
against the defendant in the sum of (blank) dol- 
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lars; on behalf of the plaintiff, John Martin Souza, 
et cetera, in the sum of (blank) dollars; in behalf 
of the plaintiff, Geraldine Souza and others, in 
the sum of (blank) dollars; in behalf of the plain- 
tiff Josephine Souza, et al., dated this blank 
day of July, 1943. eee , Foreman.”’ 

You must determine the verdict separately as to 
each of the plaintiffs imvolved. If you find in 
favor of the plaintiff John Martin Souza, then 
you will insert the amount of damages at the 
place indicated in front of his name. If you find 
in favor of the plaintiff Geraldine Souza, you will 
insert the amount you award as damages in the 
place indicated in front of her name. If you find 
in favor of the plaintiff Josephine Souza, you will 
insert the amount in the place indicated in [364] 
front of her name. 

Because there are three forms of verdict, I have 
had the clerk prepare a general form and sep- 
arate special forms. If you find in favor of de- 
fendant against all the plaintiffs, then you may use 
this form of verdict: ‘‘We the jury find in favor 
of the defendant. Dated this (blank) day of 
ditihy, N948,,.....dcge eee cee Foreman.”’ 

If you find in favor of the defendant as against 
any of the three, less than all, then you can use 
the form of verdict containing the plaintiff’s name. 
There is one, for instance, which says, ‘‘We, the 
jury find in favor of the defendant and against 
the plaintiff John Martin Souza.’’ You will use 
that if you find against that plaintiff and in favor 
of the defendant, as to that case. Another one 
has the name of Geraldine Souza. You will use 
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that if you find in favor of the defendant and 
against Geraldine Souza. And if you find a ver- 
dict in favor of the defendant and against the 
plaintiff Josephine Souza, then you will use this 
particular form. Whichever your verdict is, the 
form must be dated and signed by your foreman 
and returned to this court. 

Are there any objections to the instructions 
given or refused? If so, an opportunity will be 
given to present them outside the presence of the 
jury. We will either retire to chambers or we 
will let the jury retire to the jury room while 
we discuss any objections to any of the instruc- 
tions. [365] 

Mr. Myers: That is agreeable, your Honor. 

The Court: What is agreeable? 

Mr. Dunne: Whichever you stated is agreeable. 

Mr. Myers: Shall we retire to your chambers? 

The Court: J think we had better let the jurors 
retire. They will be freer in the jury room. This 
is off the record. 


(Off the record statement of the court.) 
The Court: May it be stipulated the usual ad- 
monition has been given? 
Mr. Dunne: Yes, your Honor. 
Mr. Myers: Yes, your Honor. 
The Court: You may withdraw from the court- 
room. 


(Thereupon the jury retired from the court- 
room, and in their absence the following ob- 
jections were made:) 


Mr. Myers: For the purpose of the record, your 
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Honor, may I object to the giving of Defense 
Instruction No. 58-F, which had to do with the 
operator’s license, on the ground that it had noth- 
ing to do with the happening of the accident at 
all, and it covered a situation just in, you might 
say, a Similar manner in which my proposed in- 
struction was drawn on a provision of the Penal 
Code with reference to one failing to sound a 
whistle or a bell before going across a crossing; 
in other words, both of those things relate to 
persons violating the law being guilty of a mis- 
demeanor. It did not seem to me, at least, that 
the absence of an operator’s license had anything 
to do with the happening of this accident. 

The Court: That is a question of fact. That 
is why I worded it the way I did, and I modified 
it by saying that the violation of any of those 
sections meant nothing unless they can find a 
casual connection between that and the accident. 


(Discussion. ) 


The Court: We must not keep the jury out 
too late. It is 3:30 now. 

Mr. Myers: I was under the impression the 
jury was out deliberating. 

The Court: No, the jury is not out deliberat- 
ing. The jury is not out deliberating until the 
bailiff is sworn, because you may convince me I 
am wrong. This is off the record. 


(Off the record statement.) 
My. Myers: It is my understanding at this 
time we are going to object to instructions. 


John Martin Souza, et al. Bol 


The Court: That is right. 

Mr. Myers: The other instruction, your Honor, 
that I objected to your Honor omitting was in- 
struction No. 23. 

The Court: I gave that in various forms, and 
J thought I was harping too much on that. I 
have no objection to giving it in the particular 
form, but I gave a long one that you suggested, 
No. 17, a very long instruction. 


(Discussion.) [367] 


Mr. Myers: Very well, your Honor. I have 
no further objections. 

The Court: That was merely repetitious. 

Mr. Dunne: I will state very briefiy, for the 
purpose of the record my exceptions. I think I 
understand your Honor’s position on these since 
we have discussed them many times. I respect- 
fully object to the modification of Defendant’s 
Proposed Instruction No. 37, which left to the 
jury the question of the consent of the father 
to the driver of the automobile as a matter of fact, 
instead of instructing that that is a matter of 
law. J understand your Honor’s position. 

The Court: I have already told you that to 
say that, I would have to instruct it was negli- 
gence per se. 

Mr. Dunne: I appreciate your Honor’s position. 


(Discussion. ) 


Mr. Dunne: I respectfully except to the giving 
of Plaintiff’s Proposed Instruction No. 9, in sub- 
stance and in effect stating to the jury that the 
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plaintiffs were entitled to anticipate that the de- 
fendant would exercise care in the operation of 
its locomotive, and in connection with that I 
respectfully object and except to the denial of the 
Defense Proposed Instruction No. 27, which would 
have told the jury that the operators of the train 
were entitled to assume that any traveler travel- 
ing upon the highway would perform duties that 
the laws of the State impose upon him. [368] 

The Court: I gave that. I merely cut out the 
last paragraph. 

Mr. Dunne: Yes. 

The Court: I do not like to take specific facts 
and apply each instruction to the specific facts 
in the case. 


(Discussion. ) 

Mr. Dunne: We respectfully object and except 
to the failure to submit the question of joint 
enterprise to the jury as a question of fact, and 
the question of agency as a question of fact as 
between the two brothers. 

The Court : I may state for the record I did 
not submit that because there was no evidence 
upon which a joint enterprise could be based, that 
the father and brother were going along merely 
to view a ranch, and there was no showing that 
they had any interest in the ranch, and they went 
there merely in an advisory capacity to give their 
own judgment in the matter. 

Mr. Dunne: We respectfully object and except 
to the failure to give Defense Proposed Instruc- 
tion No. 56, which would have told the jury that 


John Martin Souza, et al. 399 


if the circumstances were such that the plaintiff 
must have seen, the driver must have seen an 
approaching locomotive 

The Court: JI marked that ‘‘Yes’’ and then IL 
struck it out because I substituted for it a third 
instruction which I gave in another case, and 
which distinctly told the jury that [369] if a man 
had looked he would have seen. 


(Discussion. ) 


Mr. Dunne: We object and except to the fail- 
ure to give Defendant’s proposed Instruction No. 
56, which would have told them that if the ap- 
proach of the locomotive could have been learned, 
he did not look or failed to and crossed in front 
of it. 

The Court: I think that is covered. 

Mr. Dunne: We respectfully object and except 
to the failure to give Defendant’s Instruction No. 
58-E, based upon Section 596 of the Vehicle Code 
of California. That is the crowding instruction. 
We have discussed that. 

The Court: Tell the jury we will call them in. 
They have not begun their deliberations yet. The 
bailiff has not been sworn. Tell them we will call 
them very soon. They want some exhibits. Evi- 
dently they are getting anxious. Which one are 
you talking about? 

Mr. Dunne: That one is 58-E. That is the 
instruction that has to do with crowding. 

The Court: I decided that there was no viola- 
tion of any law such as that contemplates. Nobody 
was sitting on anybody else’s lap. There were 
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three persons, and there is supposed to be room 
for the three persons in the front seat of any 
car, that is, any standard car. 

Mr. Dunne: We respectfully except and object 
to the failure to give Defense Proposed Instruc- 
tion No. 58, which in substance and effect states 
that if the circumstances were such that the driver, 
by looking, must have seen the locomotive in time 
to have avoided it, any testimony that he looked 
and did not see may be disregarded by the jury. 

The Court: I did not give that, because the 
other instruction was sufficient. I do not like 
to single out any bit of testimony for comment 
on one side or the other. 

Mr. Dunne: We respectfully except and object 
to the failure to give Defense Proposed Instruc- 
tion No. 58-A, which would have told the jury 
the mere fact two other persons were in the car 
did not relieve them or any of them from the duty 
of exercising ordinary care. Maybe your Honor 
has covered that. 

The Court: I gave that in a different form. 


(Discussion. ) 
The Court: Call back the jury now. 
(The jury returned to the courtroom.) 


The Court: Let the record show that the jury 
have returned to the box. Ladies and gentlemen 
of the jury, the instructions as given by the court 
are before you without modification, and now the 
bailiff will be sworn. 


(The deputy Marshal was thereupon sworn.) 
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The Court: You will now follow the bailiff and 
begin your deliberations in the case. I hand to 
the bailiff the forms of verdict, and as soon as 
you notify us about the exhibits [371] we will send 
them down to you. 

We will stand at recess until we hear from the 
jury. Here are the instructions given and the 
instructions refused (handing to clerk). 


(Thereupon, at 4:50 p. m., the jury retired 
from the courtroom to consider its verdict. 


(At 6:50 p. m., the jury having sent a note 
to the court, the court convened in the absence 
of the jury and the following occurred:) 


The Court: Let the record show the clerk is 
present, and counsel are present. I have an in- 
quiry from the jury. It is not signed by the fore- 
man. It was handed to the bailiff. It reads like 
this: ‘‘Amount Mrs. Josephine Souza prayed for 
to cover funeral expenses of her husband. 

‘‘Amount Mrs. Geraldine Souza prayed for to 
cover funeral expenses of her husband. 

‘Amount J. M. Souza prayed for car replace- 
ment.’’ 

Mr. Myers: I guess they are in the record, but 
I can furnish them right here. 

Mr. Dunne: Are your figures the same as those 
in the prayers? 

Mr. Myers: We had better take it off the com- 
plaint. 

The Court: My thought is, rather than bring 
them in, if we can agree on an answer to be given, 
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I will write an answer and make a record of the 
answer to be sent out. [372] 

Mr. Dunne: Reading from the complaint, in 
the action in which Geraldine Souza is the plain- 
tiff, the amount prayed for for funeral expenses 
is $1047.38. 

Mr. Myers: We can stipulate that that was 
the bill that was put in evidence. 

Mr. Dunne: I accepted your statement. 

The Court: I will write across these the amounts, 
and with the approval of counsel hand to them, 
as follows. 


(Discussion between court and counsel off 
the record.) 


The Court: All right, gentlemen, I am going to 
hand this back and then I will instruct the bailiff 
to tell the foreman to keep it and return it later on: 

“The Court has numbered the inquiries and 
with the approval of counsel answers them as fol- 
lows: 

‘‘1, Amount prayed by Mrs. Josephine Souza 
for funeral expenses of her husband is $1157.38. 

‘‘2. Amount prayed by Mrs. Geraldine Souza 
for funeral expenses of her husband is $1047.38. 

‘*3. Amount prayed by J. M. Souza for car 
replacement is $650.”’ 

Now, gentlemen, if you will sign below, here, 
so that they will know that you approve that, I 
will send it out. Tell the foreman to sign the in- 
quiry and then return it later in the courtroom 
when they come back for filing, and not to de- 
stroy it. [373] 
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(Thereupon the court recessed, and at 7:05 
p- m. the jury returned to the courtroom, and 
in the presence of the court and counsel the 
following took place:) 


The Court: Let the record show that the jury 
have returned to the courtroom. Ladies and gen- 
tlemen, have you arrived at a verdict? 

The Foreman: We have, your Honor. 

The Court: Will you hand the verdict to the 
court through the bailiff and the clerk? Mr. Clerk, 
will you read the verdict? 

The Clerk: Ladies and gentlemen of the jury, 
harken to your verdict as it shall stand recorded: 

“The jury find in favor of the plaintiffs and 
assesses the damages against the defendant in the 
sum of $1150 on behalf of the plaintiff John Mar- 
tin Souza; in the sum of $31,047.38 on behalf of 
the plaintiff Geraldine Souza, et al., and in the 
sum of $16,157.38 on behalf of the plaintiff Jose- 
phine Souza, et al. 


‘Dated this 23rd day of July, 1948.” 


Signed “R. R. LOCKHART, 
Foreman.’’ 


So say you all? 

The Court: Do you desire to have the jury 
polled? 

Mr. Dunne: If you please, your Honor. 


(Thereupon the jury was polled, each juror 
answering [3874] that it was his or her ver- 
dict, after which the verdict was recorded and 
the jury excused.) 
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Mr. Dunne: May we have the usual stay of 
execution ? 

The Court: Yes, stay of execution until ten days 
after the disposition of the motion for a new trial. 

Mr. Dunne: Yes, your Honor. 

The Court: You gentlemen will consult me about 
the date to see that it is made at a time when I am 
still here or when I can be here. 


CERTIFICATE OF REPORTER 


We, Official Reporters and Official Reporters 
pro tem, Certify that the foregoing transcript of 
475 pages is a true and correct transcript of the 
matter therein contained as reported by us and 
thereafter reduced to typewriting, to the best of 
our ability. 

/s/ JOSEPH J. SWEENEY, 


/s/ KENNETH G. GAGAN. 
[Endorsed]: Filed October 22, 1948. 


[Title of District Court and Cause.] 


REPORTER’S TRANSCRIPT OF MOTION 
FOR NEW TRIAL 


Monday, August 9, 1948 

Appearances: For respective parties plaintiff: 
Hildebrand, Bills & McLeod, (By: Sheridan Dow- 
ney, Jr.) For defendants Southern Pacific Co. 
and E. S. Glanville: Dunne & Dunne, (By: R. M. 
S. Boyd.) 

The Clerk: Souza versus Southern Pacific Com- 
pany. 
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Mr. Downey: This is a motion for a new trial. 

The Court: Yes, I have read the papers in 

the case. 

Mr. Downey: Mr. Dunne is out of town and 
taking a vacation and I have talked to Mr. Myers. 
We believe that we will be able to arrange on a 
suitable date to argue the matter either in Los 
Angeles or here probably early next month if 
that meets with your Honor’s convenience; or per- 
haps we should go ahead with preparation of briefs. 

The Court: Gentlemen, I don’t—having tried 
the case, I can’t see that it is a type of case for 
which briefs are necessary. The question of the 
sufficiency of the evidence was presented to me. 
There is only one important question of law and 
that has become moot, the objections to the in- 
structions. The only objection to the instructions 
that Mr. Dunne made related to instructions upon 
the imputed lability to the father. Now, I worked 
on that very diligently so that both counsel and I 
finally reached a compromise whereby I gave an 
instruction to the effect that a new section in- 
cluded that responsibility but I also modified it 
to include the question of fact whether in fact 
he had control of the cause. As I said at that 
time, if the minor is emancipated and drives his 
own car, it is a question for the jury whether 
under the circumstances he could control it; but 
had the jury found against the minor, had they 
found him guilty of negligence, then the widow 
of the father—the jury rendered a verdict in favor 
of all three: the minor who drove the ear, the 
widow of the father—I mean I should say, in 
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favor of the mother. I don’t remember so many. 
It is hard to remember their first names—in favor 
of the widow of the young son. 

Any question in view of that finding—any ques- 
tion in view of that question of fact—which means 
that he was not guilty of contributory negligence— 
then the question has become moot. It is imma- 
terial whether legally the father is not responsible 
because he is not responsible for the negligence 
of the mimor son who drove the car which the 
minor son owns and which is in his own name; 
and although he is not licensed, it becomes abso- 
lutely immaterial. 

Mr. Boyd: I appreciate your Honor’s position 
there. I merely didn’t try the case. 

The Court: Yes, I know that that is a disad- 
vantage. I don’t lke the situation. JI am sorry 
I didn’t give instructions in time. IJ gave in- 
structions not to accept the filing of any motions 
without consulting me—I mean not to accept a 
sitting, rather. Strike out filing. But by the time 
they heard about it, they found it had already 
been filed, on this date had been set. 

It is very difficult to handle any matters relat- 
ing to a new trial with any other attorney. In 
fact, I had a situation arise the other day against 
the Southern Pacific. I frankly expressed my 
suprise that Mr. Myers wasn’t at least there. I 
said the difficulty I always find is this: that I 
ean talk to the man who was at the trial at which 
I presided. An entirely different man who reads 
a cold record and tries to argue abstractions 
is 
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Mr. Boyd: If your Honor please 

The Court: I am merely making a statement. 
T don’t know of anything else that arises on which 
there is a question of law. Of course the usual 
allegations are made, the excessiveness of the ver- 
dict in the litigation which, of course, can be de- 
termined very quickly on the basis of the record. 
Tt all depends on the amounts awarded to the two 
widows—thirty thousand to one, plus the funeral 
expenses. That doesn’t require briefing. That 
is a question for the Court to consider in the 
light of his own experience; and as I said in the 
case Caldwell against the Southern Pacific where 
you gentlemen were on the other end, where the 
motion was made by Mr. Hildebrand’s firm that 
unless the verdict is very shocking one way or the 
other that I wouldn’t substitute my judgment for 
that of the jury—and that 1s a criterion. 

Mr. Boyd: If your Honor please, I would like 
to find your Honor’s convenience when this matter 
could be presented. 

The Court: Of course my convenience is right 
now. You know whenever you state a matter— 
in fact I travelled from the mountains, from a 
very pleasant atmosphere in order to take care 
of several matters, including this. In other words, 
when a motion for a new trial is set and it 1s to 
be heard, I am ready to hear it now. 

Mr. Boyd: I merely want Mr. Dunne to be 
able to present it to you. Now I can get him down 
here. I don’t like to do that, but if your Honor 
wants to hear it, I will do it, get him down here. 
Otherwise, I would suggest that Mr. Myers is 


{ 
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frequently in Los Angeles. That is no — 
to appear before your Honor down there and we 
would be glad to do that if your Honor wants to | 
set a definite date for the hearing. | 

The Court: J will not be back. I do need 
some vacation and-I have already cut into the 
vacation month and will probably cut more, and 
we are all of us due in Seattle for the conference 
—for the judicial conference of our circuit which 
begins August 31st. 

Mr. Boyd: Would your Honor be in San Fran- 
cisco shortly thereafter? 

The Court: Well, I have to come through San 
Francisco to go home unless I fly. 

Mr. Boyd: Could we : 

The Court: Well, let me see what there is here. 
Of course I would hear it in Los Angeles if you 
want to but I will not be there until after the 
middle of the month; and having been away, 
there will be quite a heavy law and motion calen- 
dar the first week; although it is my custom to 
dispose of matters in a district when I am visit- 
ing on the basis of it right in the district and 
that is one of the reasons why Judge Roche had 
my stay extended to the finish of the month so_ 
that I could dispose of every matter. 

I am not going to--The observations I made 
are merely related not so much to hearing the 
matter. They relate to the proposition that I do 
not think that the problems are of the character 
that need briefing. They do no present any in- 
volved questions as to which I should put you to 
the task of writing a brief and counsel to reply 
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and put myself to using my eyes unnecessarily 
when the matter can be presented. 

Mr. Boyd: I appreciate that. 

The Court: It can be presented very very briefly. 
Mr. Dunne appreciated the difficulties we all have 
in trying to interpret that section, and I wavered 
from day to day as we all did trying to read cer- 
tain language of the Supreme Court of California 
and finally it occurred to me that I ought to give 
the instruction I gave, exactly the instructions 
he propounded, with a slight modification, which 
I felt justified. He said he saw why, under the 
facts, | took the position I did, so maybe he can 
throw more light on it. But I am willing to grant 
that it is erroneous; but in view of the fact that 
the jury found that, as a matter of fact, the minor 
was not guilty—was guilty of contributory negli- 
gence—— 

Mr. Boyd: Yes. 

The Court: Then the question of assumption 
of—the question of the responsibility for the—I 
got the wrong word. The question of attributing 
the negligence of the minor to the father or guar- 
dian has become a moot question; so in view of 
that fact, the point cannot be—it would be an ab- 
straction. 

Mr. Boyd: I appreciate that Mr. Dunne has 
quite a burden before him on this motion, but I 
know he wants to take on that obligation. 

The Court: Well, I tell you gentlemen. Let 
me see—— 

Mr. Boyd: Any time in September will be con- 
venient, if your Honor please. 
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The Court: “Well, I rather not fix a date. JT 


had rather not fix a date before my return, because 
there is the uncertainty 


Mr. Downey: Your Honor, any date is satis- 
factory to Mr. Myers. He is available now and 
will be any time the Court sets the matter. 

The Court: Well, I don’t want to crowd the 
matter, and as you know, I hesitate to come back 
to hear motions. 


Mr. Boyd: Did your Honor want to continue 
this matter on your calendar here which Judge 
Roche can handle and we can be advised by your 
Honor what date is convenient? 


The Court: Well, I can set the date now except, 
as I said, if there is no hurry, I can just set it 
for September with the understanding it may be 
heard down there, and if other matters should 
develop from any of the other cases—there is one 
which I filed an opinion on today so there might 
be further proceedings. I still have one matter 
undecided. It is to be briefed. So I think the 
best way is to set it for some date in September 
with the understanding that it is to be heard down 
there unless you hear from me to the contrary. 


Mr. Boyd: Thank you. 


The Court: All right, then, we will set it for— 
I will set it for the 20th. 


Mr. Boyd: September 20th? 
The Court: Monday, September 20th. 


[Endorsed]: Filed November 9, 1948. ] 


John Martin Souza, et al. 411 


[Endorsed]: No. 12153. United States Court 
of Appeals for the Ninth Circuit. Southern Pa- 
cific Company, a corporation, Appellant, vs. John 
Martin Souza, Lucille Josephine Souza, James 
Lawrence Souza, Benjamin Souza, minors, by and 
through their Guardian ad Litem, Josephine Souza, 
Josephine Souza, individually, and Mary Adele 
Souza and Geraldine Souza, Lawrence Souza and 
Richard Souza, Minors, by and through their guar- 
dian ad Litem, H. G. Eastman, Appellees. Tyran- 
script of Record. Appeal from the United States 
District Court for the Northern District of Cali- 
fornia, Southern Division. 


Filed January 13, 1949. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 12153 
SOUTHERN PACIFIC COMPANYY, a corpora- 
tion, 
Appellant, 
VS. 
JOHN MARTIN SOUZA, et al., 
Appellees. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF RECORD AGREEABLY 
TO RULE 19(6) 


Agreeably to Rule 19, paragraph 6, of the rules 
of the above Court, Appellant, Southern Pacific 
Company, a corporation, makes its statement of 
points on which it intends to rely and its desig- 
nation of the record as follows: 


IL. 


STATEMENT OF POINTS 

The points upon which appellant intends to rely 
are as follows: 

1. The evidence is insufficient to sustain the 
verdict and judgment, and on that ground the 
trial court erred in denying the motion of appel- 
lant (defendant below) that the jury be directed 


to return a verdict in favor of appellant and, — 


accordingly, the Court erred in denying appellant’s 
motion for judgment notwithstanding the verdict. 

2. Severally, as to each, the claim for damages 
on account of injury to John Martin Souza, the 
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claim for damages on account of damage to his 
automobile, the claim for damages on account of 
the death of Antonio Azevedo Souza and the 
claim for damages on account of the death of 
Edward Anthony Souza, the evidence is insuffi- 
cient to sustain the verdict and judgment, in that’ 
it appears as matter of law. 

(a) That the automobile involved in the colli- 
sion herein was the automobile of John Martin 
Souza, that said John Martin Souza at the time 
and on the occasion of said accident, was driving 
and operating said automobile and that he so 
carelessly, negligently and unlawfully drove and 
operated the same as to proximately cause it to 
come into collision with a railroad locomotive 
of the defendant and that such conduct on the 
part of John Martin Souza was a proximate cause 
of any injury to him and of any damage to the 
automobile and the death of his father, Antonio 
Azevedo Souza, and the death of his brother, 
Edward Anthony Souza, and 

(b) That said conduct of said John Martin 
Souza was the sole proximate cause of said in- 
jury, damage and deaths, and 

(c) That said conduct of said John Martin 
Souza was and is, as matter of law, imputed to 
his said father and his said brother on the ground 
that all three were engaged in a joint venture, and 

(d) That said conduct on the part of said John 
Martin Souza was and is, as matter of law, imputed 
to his said father on the ground that said John 
Martin Souza was, at the time and on the occasion 
of said accident, a minor and was driving and 
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operating said automobile with the knowledge and 
consent of his parents and of his father, and, in 
particular, said conduct was, and is so imputed by 
reason of Section 352(b) of the Vehicle Code of 
the State of California, and 


(e) That each Antonio Azevedo Souza and Ed- 
ward Anthony Souza was guilty of contributory 
negligence, and 


({) ‘That there was no negligence on the part 
of defendant Southern Pacific Company which was 
a proximate cause of said accident or any resulting 
injury, damage or death. 


3. That appellant’s motions for a directed ver- 
dict and for judgment notwithstanding the verdict 
were erroneously denied and should have been 
granted and that judgment should be reversed with 
directions, severally as to each claim on account 
of injury, damage or death, to enter judgment for 
the appellant (the defendant below). 


4. The Court erred in giving instructions and 
in denying instructions proposed by appellant, as 
defendant below, to which rulings appellant-de- 
fendant duly objected and excepted. 


5. The Court erred in receiving evidence over 
the objections of appellant-defendant and par- 
ticularly in receiving testimony of the witness John- 
son (given by deposition) of statements claimed to 
have been made after the accident herein involved 
by the locomotive engineer, Glanville. 
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It 


DESIGNATION 
Appellant hereby designates as all of the record 
which is material to the consideration of this ap- 
peal, and designates for printing, the whole of the 
certified record on appeal. 


Dated: January 17, 1949. 
/s/ A. B. DUNNE, 


/s/ DUNNE & DUNNE, 
Attorneys for Appellant 
Southern Pacific Company. 


(Affidavit of Service by Mail.) 


[Endorsed]: Filed January 17, 1949. Paul P. 
O’Brien, Clerk. 


